





HARVARD 
LAW REVIEW 


VoL. XXXVI DECEMBER, 1922 No. 2 














AN APPRECIATION OF EUGEN EHRLICH 


By RoscoE PounpD 


EucEN EHRticu, one of the leaders in contemporary science 
of law, died on April 1, 1922, shortly after the manuscript of 
this paper was received. Born at Czernowitz in Roumania in 
1862, he studied at Vienna, where he took his doctorate in law 
and was for a time a docent. In 1897 he became professor of 
Roman law in the University of Czernowitz having already 


attracted the attention of legal scholars everywhere by his book, 
Die stillschweigende Willenserklérung (1893), in which he treated 
brilliantly one of the difficult problems of the civil law. In 1902 
he published his Beitrage zur Theorie der Rechisquellen. The next 
year he began his career as a leader in twentieth-century science 
of law with his booklet Freierechisfindung und freie Rechtswissen- 
schafét (originally a lecture before the Juridical Society of Vienna) 
which is translated in part in volume IX of the Modern Legal 
Philosophy Series. This was followed by the development of 
the well-known Seminar for Living Law, described in his paper 
Erforschung des lebenden Rechts, in Schmoller’s Jahrbuch fiir 
Gesetzgebung, XX XV, 129 (1911), in Das lebende Recht der Volker 
‘ von Bukowina (1913) and in Professor Page’s paper, Ehrlich’s 
Czernowitz Seminar of Living Law, Proceedings of Fourteenth 
Annual Meeting of the Association of American Law Schools 
(1914). His chief work, Grundlegung der Soziologie des Rechts, 
appeared in 1913 and in 1918 a work of scarcely less importance, 
Die juristische Logik. 
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A thorough student of Roman law and the modern codes, 
well acquainted with English law, Professor Ehrlich lived and 
taught in a place where modern law and primitive law came 
together. and a modern complex industrial society jostled with 
groups of much older types. Thus he had exceptional advantages 
which he did not fail to improve. His studies of the réle of non- 
litigious custom in the development of law have put historical 
theories of law upon a surer foundation. 

Equally at home in German, French and English he wrote for 
scientific legal periodicals throughout the world. His paper, 
Montesquieu and Sociological Jurisprudence, 29 HARVARD LAW 
REVIEW, 582, printed exactly as received from him, attests his 
mastery of English. He had accepted an invitation to come to 
America and deliver a course of lectures at the Lowell Institute 
and to address the Association of American Law Schools in 
December, 1914, but was prevented by the outbreak of the war 
which cut off Czernowitz from the rest of the world. At the 
close of the war it was hoped that he might be able to accept 
a renewed invitation. Unhappily the hardships incident to the 
war in which Czernowitz was fought over backward and forward 
repeatedly, undermined his health and he did not live to be 
restored to his work in the re-established university. His death 
while still in the fulness of his powers is a serious loss to the 
science of law. 





THE SOCIOLOGY OF LAW 


M?’Y I not begin these observations with a question? Is | 

there such a thing as a worldwide Law? Or are there 
Laws, differing in various states, among various peoples? 
Most jurists and many laymen would be inclined at once to 
answer the second question in the affirmative; they have al- 
ways heard of a French, an English, a Roumanian law, hence 
it seems very natural for them to believe in the multiplicity 
of Laws. Were one to suggest that over and above all of 
these varieties there must exist some universal legal ideas, 
they would answer that this is a conception which goes with 
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the long-exploded Law of Nature in which no scientific jurist 
believes any more. 

What could they say, however, to the following counter- 
suggestion? Suppose we were undertaking a trip into a land of 
whose law we knew nothing. We should assuredly expect to 
find certain things in this land: marriage, family, possession. 
We should certainly expect to get goods for our money in the 
shops, to rent a room, to be able to make or receive a loan, to 
find that property is inherited after one’s death. All these mat- 
ters, marriage, family, possession, contracts, succession, are legal 
affairs unthinkable without a law. And if they occur among 
all civilized peoples in every civilized state, it seems obvious 
that there must be something in them common to all legal 
systems. Among uncivilized and half-civilized peoples we 
should miss some of these things, should find others in a 
hardly recognizable condition, but eyen there the whole scheme 
will hardly be absent. In some respects an exception is con- 
stituted by Bolshevik Russia of today, but this exception is 
very instructive because, as I hope to show, it is one of those 
that proves the rule. 

As so often happens where diametrically opposed views are 
expressed, so here too affirmation and negation rest upon the 
use of similar words to designate different things with the re- 
sult that the opposing parties talk past each other. Those 
who proclaim a multiplicity of Laws understand by “Law” 
nothing other than Legal Provisions, and these are, at least 
today, different in every state. On the other hand, those who 
emphasize the common element in the midst of this variety are 
centering their attention not on Legal Provisions but on the 
Social Order, and this is among civilized states and peoples 
similar in its main outlines. In fact many of its features they 
possess in common even with the uncivilized and the half- 
civilized. 

The Social Order rests on the fundamental social institu- 
tions:. marriage, family, possession, contract, succession. A 
social institution is, however, not a physical, tangible thing 
like a table or a wardrobe. It is, nevertheless, perceptible to 
the senses in that persons who stand in social relations to each 
other act in their dealings according to established norms. We 
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know how husband and wife, or members of a family, con- 
duct themselves toward each other; we know that possession 
must be respected, contracts performed, that property after 
the death of its possessor must pass to his relatives or those 
persons mentioned in the last will, and we behave accordingly. 
If we travel in a strange country, of course we encounter some 
deviations from the system we are accustomed to and become 
involved in difficulties as a result, but soon we become suff- 
ciently instructed through what we see and hear around us to 
manage to avoid collisions, even without acquiring a knowledge 
of the provisions of the law. A Legal Provision is an instruc- 
tion framed in words addressed to courts as to how to decide 
legal cases (Enischeidungsnorm) or a similar instruction ad- 
dressed to administrative officials as to how to deal with par- 
ticular cases (Verwaltungsnorm). The modern practical jurist 
understands by the word “Law” generally only Legal Provi- 
sions because that is the part of Law which interests him pri- 
marily in his everyday practice. 

Is a legal system possible without Legal Provisions? In 
other words, is a legal system imaginable which consists of 
nothing other than the Social Order? This question must be 
answered in the affirmative if only for the reason that society 
is older than Legal Provisions and must have had some kind of 
ordering before Legal Provisions came into existence. If one 
reads Tacitus’ Germania he finds there a rather comprehen- 
sive description of ranks (princes, nobility, the free, the half 
free and the slaves); something, too, about family relation- 
ships; then the famous puzzling passage about the landhold- 
ing system of the Germans, some suggestions about their con- 
tracts and more detailed remarks about inheritance: but one 
looks in vain for any instructions to courts for the settlement 
of litigation. Indeed such instructions would have been hardly 
possible with the primitive court organization of the old Ger- 
mans. And the same result is reached if one seeks instruction 
concerning the law of other uncivilized or half-civilized people 
out of books of travel or reports of missionaries; he learns 
much about the regulation of marriage, family, and the ranks 
and stations in life, about landholding systems, contracts and 
succession, but at the same time he finds nothing that can be 
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compared with the Legal Provisions with which we are fa- 
miliar. 

So it is throughout the earlier stages of the evolution of 
peoples. If, however, we turn our attention on the same 
peoples at later periods, it becomes manifest that they have 
accumulated a large number of Legal Provisions, but that 
these cannot possibly embrace the whole of their social order. 
The Lex Salica Francorum includes in its numerous paragraphs 
all that the Salic Franks ever had of Legal Provisions. But 
if we compare them, for example, with that which is said of 
the law of the Franks in Brunner’s Rechtsgeschichte, it be- 
comes clear that only a very small portion of the latter is taken 
from the Lex Salica. The greater part rests upon facts in 
works of history, documents and other sources. That is to 
say, only a very small portion of the law of the Franks of 
that time had been put together in the form of Legal Pro- 
visions. And since that time it has hardly been otherwise. 
Even today the whole law is incapable of being included in 
Legal Provisions. True, the mass of Legal Provisions has in 
recent centuries grown to such an extent that there is cer- 
tainly no jurist in the world who can master all of them even 
for his own state without losing his mind. But life’s content 
is even richer. To embrace the whole variegated body of 
human activities in Legal Provisions is about as sensible as 
trying to catch a stream and hold it in a pond; the part that 
may be caught is no longer a living stream but a stagnant 
pool — and a great deal cannot be caught at all. | 

This follows from the history of the Legal Provision which 
I have expounded in several of my writings, particularly in 
the Grundlegung der Soziologie des Rechis and in the Juris- 
tische Logik. In the so-called pre-history of law there are as 
yet no courts. Quarrels are either peacefully settled through 
compromise or dragged out in bloody feuds. Generally they 
are based on murder, mayhem, kidnapping, rape, theft, cheat- 
ing. Courts begin to appear later. When the parties under 
the pressure of their environment reach the point of taking it 
for granted that their quarrel must be peacefully settled and 
yet cannot arrive at an agreement as to the compensation for 
which the injured party should abandon the feud, they submit 
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to the judgment of one or more men in whom they repose con- 
fidence. The duty of these is to mete out the compensation 
which will serve as damages. This is generally expressed in 
terms of the number of head of cattle for which one may take 
it for granted that the injured party will abandon the feud. 
The amounts of these penalties are remembered; if at a 
later time a similar case arises, it becomes increasingly self- 
evident that a complainant must be satisfied with the esti- 
mates of what the culprit should pay as worked out in earlier 
cases. Such traditional penalties or ‘‘Compositions”’ are fre- 
quently collected and published by a public authority such as 
a folk assembly; these collections are mere tables of penalties. 
The German folk-laws, the so-called Leges Barbarorum, were 
chiefly such tables of penalties. Their contents were some- 
thing like this: If a freeman kills a nobleman, he pays so 
many pieces of gold; if one strikes out the eye of another, he 
pays so much; if he strikes out both eyes, so much; if one 
steals a cow, he pays so much; if he steals a hen, he pays so 
much. The fragments of the Roman Twelve Tables that have 
come down to us come, of course, from several stages in the 
evolution of law, but the oldest clearly belong to such a table 
of penalties. 

This was the original form of Legal Provisions. It does not 
serve its purpose long. The economic life of the folk expands, 
property increases, commerce and industry flourish, and thus 
there arise legal quarrels of a type altogether different from 
the earlier ones. They put before the judge new problems for 
the solution of which a much greater mental effort is necessary 
than theretofore. Judicial decrees begin to awaken general 
interest. There aré people who write them down, gather them, 
arrange them, and at the same time on all sides there arises 
a demand that every new legal case that is at all similar to 
an older one shall, so far as possible, be decided according 
to the same Legal Provisions. (Here is the principle of the 
stability of norms for decision). Thus those persons who 
master the learning of the decisions achieve a great influence 
in the development of the law; they become jurists who, oc- 
casionally as judges, but more often as writers of opinions and 
counsellors, determine the course of decisions. In this way 
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judicial decisions become Legal Provisions for they contain 
the norms for the decision of future cases. 

The Legal Provision in its original form is thus a judicial 
decision. Every developed legal system has passed through 
a period in which Legal Provisions were put forth chiefly in 
judicial decisions, and even the law of such progressive peoples 
as the modern English and Americans is in a very essential 
portion, the common law, still in that stage. The Legal Pro- 
visions of the English common law must in every case be 
sought out in the hundreds and thousands of volumes of 
English and American judicial decisions. But the jurists do 
not stop with the mere gathering and arranging of judicial 
decisions. In course of time they become writers and teachers 
of law, and in these capacities they develop the Legal Pro- 
visions further, chiefly through generalization. In judicial de- 
cisions there are essential and unessential matters. Thus it may 
be said in one that the plaintiff had red hair or that the de- 
fendant was married, although neither matter is relevant. 
The jurists cast aside the non-essentials and thereby make a 
Legal Provision of general application. The Legal Provision 
of the Twelve Tables about homicide through negligence be- 
gan with these words: “Si telum manu fugit magis quam jecit 
—if the javelin slipped from his hand before he threw it.” 
Here one can still see the traces of the original case for which 
the judicial sentence was shaped. Jurists declared, however, 
that it made no difference whether the accused had allowed a 
javelin to slip or had been negligent in any other way; and 
thus arose in jurisprudence the Legal Provision: ‘Whoever 
negligently has caused the death of a human being.” But then 
jurists sought at times to anticipate the courts and to shape 
Legal Provisions for cases which had not yet been decided by 
the courts. In this manner as a matter of practice new Legal 
Provisions may arise in jurisprudence itself. 

This juristic law has in many cases displaced all other law 
—so in ancient Rome, in Italy, Germany, France, the Nether- 
lands, in the sixteenth and seventeenth centuries, and partly 
even to the end of the eighteenth century, in many parts of 
Germany even in the nineteenth century. Courts no longer 
relied upon earlier judicial decisions or statutes, but only on 
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the writing of jurists. But these writings were a monstrous 
heap of hundreds and thousands of volumes full of contradic- 
tions and disputed points. And so it became natural to at- 
tempt to bring order out of this chaos for the good of the 
state. This above all did the Romanemperor Justinian. The 
second part of the Corpus Juris, his celebrated legal work 
(the Pandects) consists of excerpts from the writings of Roman 
jurists in which he does away with contradictions so far as 
possible and settles all disputed points. The same path was 
trodden by the law-givers of European states at the end of the 
eighteenth and in the nineteenth century and so there arose: 
the Prussian Landrecht, the Code Napoléon, the Austrian Code, 
the German Biirgerliches Gesetzbuch, the Swiss Zivilgesetzbuch, 
and the many imitations of these works. It is wrong to see in 
these works legislation in the proper sense. They are chiefly 
collections of already existing juristic law. Even in those 
cases in which their promulgators attempted to find a solu- 
tion for a particular case which had never yet been decided, a 
rather unusual occurrence, they were only doing what jurists 
had long been in the habit of doing. Thus they gave us 
chiefly juristic law. It is for this reason incorrect to suppose, 
as many do, that all law is created by the state through its 
statutes. The great mass of law arises immediately in society 
itself in the form of a spontaneous ordering of social relations, 
of marriage, the family associations, possession, contracts, suc- 
cession, and most of this Social Order has never been embraced 
in Legal Provisions. Legal Provisions, on the other hand, 
come into existence through judicial pronouncements or 
through jurisprudence as judicial or juristic law. The statute 
books have, of course, the form of state-made statutes, but so 
far as their content is concerned, they are almost entirely 
works of juristic law. 

One must not, however, conclude from this that there is no 
such thing as state law, that is to say, law created by the 
state through legislation. The state brings law into existence 
by creating institutions through its power of compulsion (in 
the last analysis military) and provides them with a legal 
regulation. State law includes, first of all, the state consti- 
tution itself, then all law involving the army, finance, police 
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regulations for the public health, safety, and morals, likewise 
the law of modern social welfare and social insurance. State 
law consists for the greater part of rules of administration (in- 
structions addressed to administrative officials). Still it in- 
cludes also rules of decision (instructions to the judge as to 
how to proceed and how to decide in litigation). 

Legislation is commonly considered the oldest, the original, 
the peculiar task of the state. In reality, however, the state 
becomes a law-giver only late in its existence. The original 
state is a purely military center of might and is concerned 
neither with law nor with courts. The original state, so far as 
it is not yet Europeanized, knows no legislation. We speak, 
it is true, of the legislation of Moses, of Zarathustra, of Manu, 
of Hammurabi, but these are only collections of judicial and 
juristic laws together with numerous religious, moral, cere- 
monial and hygienic provisions such as we see in popular or 
popular-scientific writings. An oriental despot can, if he 
pleases, level a city to the earth or condemn a few thousand 
human beings, but he cannot introduce civil marriage into his 
kingdom. Even the popular assemblies of the ancient city- 
states made no statutes, but only rules for certain particular 
cases, for war and peace, the imposition of taxes, treaties, re- 
ception and sending away of foreign representatives. True 
legislation we come upon for the first time in Athens where an 
accurate distinction was made between a decision concerning 
a particular rule (¥jd¢ioua) and a decision containing a Legal 
Provision (véuos), and then in perfect development in ancient 
Rome. The German states of the middle ages stand at first 
under the influence of Roman tradition. For this reason we 
come across a kind of legislation in the early middle ages, the 
royal capitularies; but the further we proceed from antiquity 
in time, the rarer become the capitularies until at last every 
vestige of legislation disappears. At the Diet of Worms in the 
ninth century the question of the right of cousins to inherit 
is decided through a judicial duel, and when in the twelfth 
century the English bishops urged the Parliament of Merton 
to legalize the rule of legitimation by the subsequent marriage 
of the parents of the child born out of wedlock, the secular 
members of Parliament answered: “‘ Nolumus mutare leges 
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Angliae — we do not wish to change the laws of England.” 
As this answer shows, their attitude was dictated not by any 
disinclination to accept the principle of legitimation itself, 
but rather by the thought that the matter was of such a 
nature that the Parliament of that time neither could nor 
should under any conditions interfere with it. State legis- 
lation becomes prominent again in the eleventh century in 
Italy, in the thirteenth in England, in the fourteenth in France, 
and in the fifteenth in Germany. 

It could not have been otherwise. It is not enough that a 
statute is passed; it must be capable of being enforced. For 
this purpose the state must have in the persons of the judges 
and other officials organs capable of putting the law into prac- 
tice. But courts and other officials are at the outset social 
institutions, appointed or otherwise selected men having the 
confidence of the parties or of the population in general, who 
are just as little concerned about legislation as juries are at 
times in our midst. Furthermore, there must also be the 
means of making the statute known among all these organs 
spread out, as they are, over the entire realm. ‘These men 
must be able to read, to understand, to apply the statute. 
For all this capable men are needed, and these were lacking in 
the oriental state and during the greater part of the time also 
in the mediaeval European state. Until quite recently there 
was in Europe one state, Turkey (or is it still there?), which 
for this reason until the middle of the nineteenth century had 
no legislation and could have none. The Turkish judge, the 
Kadi, is an ecclesiastic who knows nothing but the sheriat law 
made up entirely of Islamic juristic law. If the Sultan were 
to send the Kadi a set of exchange regulations, the man would 
certainly not know what to do with them. When Turkey, 
after the Crimean War, began to Europeanize itself and pro- 
vided itself with a modern code of commercial law, it was com- 
pelled to establish its own commercial courts at the same time. 

From this presentation, which in essentials follows that 
which I worked out in greater detail in the Soziologie des Rechts, 
it is clear that it is entirely wrong to believe, as so many do, 
that social institutions, marriage, family associations, pos- 
session, contracts, succession, have been called into existence 
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through Legal Provisions, or, worse yet, through statutes. 
Only state institutions are created through statutes, but the 
great mass of Legal Provisions are made not through statutes 
but in judicial and juristic law, and not through forethought 
but through afterthought; for in order that the judges and 
jurists may become occupied with a juristic dispute, the in- 
stitution involved must already have its existence in life and 
must have given rise to the dispute. Even in the compara- 
tively rare cases in which the jurists have found Legal Pro- 
visions not for actual but for academic legal instances, the 
thought of such legal instances could only, have come to them 
after a foundation had already been laid for them in society. 
The state is older than state law. The Legal Provisions of 
marriage and family law pre-suppose the existence of mar- 
riage and the family. The Legal Provisions that constitute 
the law of possession could not possibly have been evolved be- 
fore a system of possession was in existence. Provisions of 
law with reference to contract could not possibly have come 
about before the corresponding agreements had been made. 
And people had already inherited property for centuries when 
the first Legal Provisions with reference to the inheritance of 
property were being formulated. 

So it was not only in the gray past; so it is even today. 
For the social order is not fixed and unchangeable, capable at 
most of being refashioned from time to time by legislation. 
It is in a constant flux. Old institutions disappear, new ones 
come into existence, and those which remain change their 
content constantly. Marriage today is not exactly what it 
was formerly. Whoever can look back over fifty years needs 
nothing but his own recollection to prove that the relation 
between husband and wife, or that between parents and chil- 
dren was in his youth something very different from what it 
is now. Where modern intensive agriculture has been taken 
up, it has displaced the old legal system of landholding with 
something quite different. The needs of modern great cities 
have brought with them the huge building enterprise of which 
half a century ago no mention had ever been made, and this 
is in process now of transforming the system of landholding 
in cities. Altogether different kinds of contracts come to be 
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made. Who knew anything thirty years ago of the Arbeiter- 
tarifvertrag (which Lothwar in Bern discovered in his celebrated 
book on the workman’s contract)? Who forty years ago had 
thought of the competition clause in the contract of commercial 
institutions which is now the source of so much worry for the 
jurist? Who, a hundred years ago, had ever heard of a rail- 
road freight contract, and where until recently were the trusts 
and combinations? In the. short period of a human life the 
extent of such changes is only rarely recognizable, but in the 
course of centuries, they assume the proportions of tremendous 
revolutions. If modern society shows quite a different aspect 
from that of the middle ages, we must remember that this 
has come about for the greater part gradually, not by any 
means through legislation but through little readjustments which 
were hardly noticed by contemporaries. 

New conditions, moreover, means also new conflicts of in- 
terests, new types of dispute, which call for new decisions and 
new Legal Provisions. This need is served in large measure in 
our times through legislation. But this comes about as an 
afterthought, after the thing has become obvious enough to set 
the legislative machinery into motion. For the greater part, 
however, this work is even now being done by means of the Legal 
Provisions of judicial and juristic law. This fact is generally 
overlooked because the judges and jurists who decide a dispute 
on the ground of a Legal Provision discovered by themselves 
according to the modern fashion cite a number of sections of 
a statute so as to give the appearance of deciding on the basis 
of these sections. This is the nature of juristic sophistry which 
I have described more fully in my Juristische Logik. The law- 
giver can, by means of his statutes, render decisions only in 
those types of legal cases which come to his attention. There- 
fore no decisions can be derived from a statute as to legal 
cases of which the legislator has never thought or been able 
to think. The situation is clearly reflected in any edition of 
a statute book with decisions, an annotated code. There in 
connection with each section the judicial decisions bearing on 
the section are noted. Such a decision is very likely to contain 
as a matter of fact a new Legal Provision to which the courts 
will hold exactly as if it had been included in the statute itself. 
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From this it is clear why Legal Provisions cannot possibly 
cover the entire law. Judicial decisions flow only from those 
cases which are brought before the court. And even the jurists 
deal in their writings usually with only those legal questions 
which occupy the courts. But only a very few matters come 
before the court. Most affairs work themselves out without 
any dispute. There are unnumbered persons who stand or have 
stood in innumerable legal relations without ever having any- 
thing to do with courts or officers. But even if a dispute has 
arisen, it is often settled in a friendly manner either because 
the parties have reached a compromise or because they have 
renounced their claims because they dreaded the costs in time 
and money, or, as so often happens today, because farmers, 
day-laborers, working men have no hope of winning a vic- 
tory in court against a powerful and influential antagonist. 
In addition to this we must remember that in general only the 
decisions of the highest and most respected courts operate to 
create Legal Provisions, and inasmuch as many kinds of dis- 
putes in which only negligible sums are involved never reach 
these courts, it comes about that there are no Legal Provisions 
for them. This is all the more true because juristic writers 
until recently have not deigned to concern themselves with 
such affairs of insignificant persons. From a business point 
of view, these matters are quite unremunerative, though from 
the point of view of society they are often extremely important. 
Finally, it must be borne in mind that Legal Provisions are 
naturally lacking for new legal situations because it necessarily 
takes some time until a sufficient number of legal disputes in- 
volving them reach the point of judicial decision and until 
they are forced upon the attention of juristic writers. 

There is hardly a legal matter of greater import to the mass 
of the people than the contract of work and services, and yet 
the French Code Civil contains on this subject but two mea- 
ger articles: one forbids any work or service contract for the 
period of a lifetime; the other (repealed in France under Napo- 
leon III) grants the privilege to the one who furnishes the 
service or gives the work to prove the payment of wages 
through his oath. No one will assume that with this the con- 
tract of work and services is in any way regulated. The ex- 
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planation of the matter is manifestly that the compilers of 
the Code had no Legal Provisions at hand for the simple rea- 
son that at that time the contract of work and services had 
been dealt with only in the lower courts and had not been de- 
veloped in the literature. Today this contract swarms with 
Legal Provisions which in part have been included in the stat- 
utes promulgated up to this time and which in part are founded 
upon legal decisions. This change was introduced by reason 
of the rising social significance of the great masses. 

The Legal Provision is thus dependent upon society both 
for its existence and for its content. It cannot come into ex- 
istence until there are present in society the institutions to 
which it pertains, and it takes its content from the decision of 
conflicts of interests which come up in society and which for 
the most part have already found judicial solutions. Like- 
wise a law is generally first promulgated after the conflicts of 
interests in society have become so sharp that state interfer- 
ence becomes inevitable. The Legal Provision is applicable, 
on the other hand, only so far and so long as its presupposi- 
tions endure in society. If the conditions for which it is rele- 
vant fall away, if the conflicts of interest to which it pertains 
do not repeat themselves, then the Legal Provision becomes a 
dead letter even if it is not expressly repealed. In the states 
which in the last three years have become free states, the pro- 
visions concerning /ésé majesté and offering affronts to the mem- 
bers of the reigning houses have become obsolete. This is not 
true, however, of the stipulations concerning the offending of 
members of foreign reigning houses for the conditions presup- 
posed in the former proposition have ceased; those in the latter 
still remain. Indeed it is quite sufficient if a former belief in 
the existence of a conflict of interests has been lost. The pro- 
visions in the criminal code of Emperor Carl V (the so-called 
Carolina) concerning witchcraft were not applied in Germany 
from the time that people ceased to believe in witches and 
wizards. 

Several facts may seem in conflict with this theory. It is 
well known, for example, that in Italy, Spain, France, Germany 
and the Netherlands in the late middle ages, Roman Law, or, 
more accurately, the Justinian Code, the Corpus Juris, was 
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received and remained in force until the end of the eighteenth 
and to some extent to the middle or end of the nineteenth 
century. Likewise in many European and other states codes 
have come into force which are only reworkings of the French 
codes, especially the Code Civil. Similar phenomena can be 
adduced from other sources. One may jump to the conclu- 
sion that none of these codes is related to the society for which 
it is brought into operation in this manner. But this contra- 
diction is only an apparent one. The fundamental institu- 
tions of civilized society agree, as was remarked at the out- 
set, in the main points. We find wherever we go marriage, 
the family associations, possession, contracts, succession. To 
this extent the society which created the Legal Provisions re- 
sembled that which adopted them, and the Legal Provisions 
of the one were thus to a certain extent applicable to the other. If 
this were not the case, if the two societies differed as widely 
as let us say the original societies of uncivilized and semi- 
civilized peoples, or the Bolshevistic societies of modern civi- 
lized peoples, then a similar transfer of Legal Provisions would 
have been utterly impossible. The differences are limited to 
details, but even these details bring it about that the trans- 
planting of laws is possible only within the narrowest 
limits. A Legal Provision may be-utterly useless for condi- 
tions and legal cases for which it has never been formed. A 
Legal Provision is none the less a new one created by the 
judge or the jurist, even though another Legal Provision is 
cited from the old code to serve as its basis. It would be a 
mistake to believe that the common law which was in force in 
Europe since the end of the middle ages was simply Roman 
law. It was an entirely new law propped up on the old Corpus 
Juris. No truer is it that the French code is in force in Rou- 
mania. Roumanian jurists have created for Roumanian legal 
situations their own Roumanian law for which they have, of 
course, drawn inspiration from the Code Civil. 

Down to the most recent times jurisprudence has seemingly 
concerned itself almost exclusively with Legal Provisions. 
This phenomenon is easily understood for it has been over- 
whelmingly a practical science calculated to serve the needs 
of the practical jurist, the judge, the lawyer, the notary, and 
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for them the Legal Provision is the thing of primary interest. 
But the Legal Provision is, as we have seen, only one form 
and at that a late derivative form of law. The great mass of 
law which originates with social institutions comes into being 
and develops not, as one might suppose, only in primitive 
times, but also in the living present as the natural offspring 
of society itself. With this jurists have at best been only col- 
laterally concerned when they: asked the question which Legal 
Provisions were applicable in connection with disputes arising 
from existing social institutions,—as I have shown in my 
Juristische Logik, a futile undertaking unless the institution or 
at least the conflict of interests which led to the legal dispute 
is met by an already formulated Legal Provision. 

The modern science of society, sociology, looks upon law as 
a function of society. It cannot limit itself to the Legal Pro- 
vision as such. It must consider the whole of law in its social 
relations and must also fit the Legal Provision into this social 
setting. For this purpose obviously the greatest possible 
knowledge of the whole structure of society, of all its institu- 
tions, and not only those regulated by statutes, is prerequisite. 
Such a task is far beyond the powers of the individual. Just 
as the cartographers for many thousands of years and, at least 
for the last hundred years, in every country with the aid of 
support from the state, have been working on the record of 
the surface of the earth, so now a record of society must be 
made through organized work. So far as social phenomena 
are capable of being expressed in figures, capable of being 
counted, capable of being weighed and capable of being meas- 
ured, this is already being done in the statistical institutes; 
but it is necessary to free ourselves from such limitations, for 
those social phenomena which cannot be expressed in figures 


are also of the greatest scientific and practical value. 


I have pointed out the necessity for such a study of society 
in numerous works. They have attracted attention, particu- 
larly in the United States. In June, 1914, I received an invi- 
tation from the Association of American Law Schools to 
present my plans at their general meeting in December, 1914, 
and I had hoped to accomplish this purpose. The war that 
broke out in the meantime unfortunately prevented me from 
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acting on the invitation.’ Since that time I have to my great 
satisfaction found a very keen understanding of the importance 
of such endeavors in Roumania. The great Roumanian scholar, 
Professor Jorga, has placed at my disposal his East European 
Institute for a lecture. The lecture which I held there has 
since been published in Neamul Roménesc. The Society for 
the Investigation of Living Law was thereupon founded. In- 
dependently Professor Gusti has established an Institute 
Social Rom4nesc according to the charter of which (Statutele 
Institutului Social Roménesc, Bucurecti, 1921) a juridical sec- 
tion will be included. 
Eugen Ehrlich. 
Translated by Nathan Isaacs. 





[! Professor Ehrlich’s views were summarized by Professor William Herbert 
Page at the meeting of the Association of American Law Schools held in Chi- 
cago in December, 1914. See PROCEEDINGS OF THE 14TH ANNUAL MEETING 
OF THE ASSOCIATION OF AMERICAN LAW ScHOOLS, 46-75. — TRANSLATOR. ] 
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THE LEX MURDRORUM 
AN EPISODE IN THE HISTORY OF ENGLISH CRIMINAL LAW 


 f, hetrsireapin became a plea of the crown by way of the 
king’s peace. It is a long story this, in which the group 
of kindred had first to admit the king’s claim to forisfactura 
in special cases and to give up the feud in exchange for com- 
pensation. Ultimately, even this was absorbed by the royal 
prerogative of forfeiture: all that was left to the kindred in 
satisfaction of the ancient instinct of bloodrevenge was the 
appeal, which was again in course of time duly to be super- 
seded by the plea of the crown. Even in the laws of Aethelbehrt 
and Ine, in which homicide is treated as properly a private 
wrong, we have vague hints of what was to come. But the 
details of the story need not here be repeated. Suffice it to 
say that a turning-point in the development of homicide as a 
crime appears, as indeed we should have anticipated, to have 
taken place at some time in the eleventh century. The appear- 
ance of a tolerably well-defined criminal law not only predi- 
cates but is apt to ensue upon a preliminary centralization of 
administrative authority. : 

For illustration, let us glance at the laws of Cnut, which 
according to Liebermann speak from about 1030.’ In the 
Institutio Secularis, we discover an early attempt to generalize 
the especial rights of the king, of which perhaps the most 
important for our purposes is the mundbryce implying a royal 
jurisdiction over breaches of the king’s “ handpeace.”* We 
also find an early version of the rule which was in time to 
make of felony a royal perquisite, the rule that the outlaw or, 
more specifically, he who does a deed of outlawry, is in the 
king’s mercy.* But at best the list of kingly rights is limited 
and we find no suggestion that the peace of the king was in 
any sense universal or unique, for alongside of it we observe 





1 3 LIEBERMANN, GESETZE DER ANGELSACHSEN, 194. 

2 2 CnutT, 12. The references throughout to the Anglo-Saxon laws are to the texts 
as found in 1 LIEBERMANN, op. cit. 

8 2 CNUT, 13. 
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the peace of the church, the noble, or the hundred. Turn 
we to the so-called Leges Henrici of almost a century later 
and the list of iura regis is not only indefinitely extended but 
it is preceded by the significant statement, — “ Haec sunt iura 
que rex Anglie solus et super omnes homines habet in terra 
sua.” * True the interest of the kindred in the event of homi- 
cide has as yet in no sense been excluded nor is the jurisdiction 
of the king over homicide complete or even exclusive within 
its sphere. But it is at least noteworthy that a theory of pleas 
inhering solely and generally in the crown has been announced. 
What has taken place in the meantime? 

Assertion is perilous, particularly when the evidence is as 
fragmentary as that from which we have to proceed in dealing 
with the eleventh century and its laws. The inference from 
the Anglo-Saxon laws, however, is that in pre-Norman times 
the king clearly did not pretend to a jurisdiction over homi- 
cide as such. Some additional element was requisite before 
the king would intervene, be it breach of a peace specially 
declared or given by the king,’ insult to his dignity,® or injury 
to his interests as warlord or dominus.’ And, save for such 
argument as we can draw from the principle that the king 
stood in loco parentum to those who were without kin,* there 
is nothing to show that the king busied himself with those 
cases in which the system of bloodrevenge would be least 
effective, the cases of secret homicide. We may note in this 
connection that in almost the only passage of pre-Norman 
times in which we have a reference to secret homicide, it is 
provided simply that, if there be apertum murdrum, the male- 
factor is to be handed over to the kindred.’ On the other 
hand, we know that almost from the time of the Conquest the 





4 Leces HENRICI, 10, 1. 

5 See note 38, infra. 

6 Offences committed in the king’s presence or vicinia involved increased 
penalties. Thus AETHELBEHRT, 3, provides double bot for offences perpetrated 
in a house where the king is drinking. Similarly, brawling in the king’s 
presence was punished by. loss of life or wergeld. GrituH, 15. For numerous 
similar examples cf. 2 LIEBERMANN, op. cit., 551, sub voce “ Kénigsfrieden.” 

7 Thus AETHELBEHRT, 6; II Cnut, 42. 

8 See infra, notes 22, 39-43. 

9 2 Cnut, 56. Cf. 2 Cnut, 64; 6 AETHELRED, 36; and infra, note 21. 
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cornerstone in the policy of the Norman kings was to use the 
administration of justice as a means of securing and main- 
taining preéminent power in the state, political and financial 
as well as jurisdictional; and that the development of a royal 
criminal law was a part of the grand design. Would it then 
be too much to regard the introduction of a doctrine by which 
the king asserted presumptive jurisdiction over all cases of 
secret murder'as a significant step in the extension of the 
king’s jurisdiction over homicide? Such was the doctrine 
developed in the eleventh century as a result of the lex 
murdrorum. 

The Textus Roffensis has preserved for us in the so-called 
Articuli Willelmi I what is in all probability the earliest authen- 
tic reference to the lex murdrorum in the English laws. It 
will be recalled that in these Articuli the law of Edward the 
Confessor is confirmed*® and in addition the supplementary 
legislation of the Conqueror is declared, very possibly in part 
quite as enacted at Gloucester. Most significant of these pro- 
visions are the requirement from every freeman of an oath of 
fealty to the king,* and the murder legislation.** Our inquiry, 
therefore, may well start from this point. 

Let us pause for a moment, however, before touching the 
origin and implications of this legislation to note the situation 
by which it was evoked. The fact is that the juxtaposition of 
the oath of fealty and the murder fine was by no means acci- 
dental. Both were the shrewd measures of a military conqueror 
whose position directly rested upon the faithfulness of his fol- 
lowers and consequently required the adequate protection of 
their life and morale. In the background there lay a realm 
rent by conquest and civil war. Not to refer to uninterrupted 
intestinal disorders, twice within scarce more than a century, it 
will be remembered, had England been successfully invaded by 
the foreigner, whose continued presence in the land was calcu- 
lated to provoke the sullen Saxon to clandestine reprisals. From 
the invader’s point of view, the situation was aggravated by the 
fact that those who were thus made the ‘objects of a not too 





10 ArticuL! WILLELMI I, 7. 
1 Idem, 2. 
12 Idem, 3 and 4. For the text of these sections see ufra, note 45. 
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subtle retaliation were usually without the normal protection 
afforded in those troublous times by membership in some kin- 
ship group. Hence, the Dialogus de Scaccario tells us that after 
other “exquisite torments” had failed to protect their com- 
patriots,"* the Norman kings had resort to the notorious lex 
murdrorum, which at once extended the king’s peace to his most 
faithful followers and also lined the royal purse. By its pro- 
visions the local unit, the vill or hundred, was held accountable 
for the mysterious murder of a Norman and, unless justice were 
shortly had of the slayer, subjected to a crushing fine. 

It is a commentary upon the possible fate of legislation that 
for two centuries and a half after the murder fine had been 
enumerated as an abuse in the coronation charter of Henry I,“ 
it was still exacted as a source of revenue too lucrative to be 
abandoned by the king or his officials. This circumstance, 
however, perpetuated what might well have been a temporary 
military regulation as well as the distinction which it raised 
between secret and open homicide as an integral part of English 
criminal law until 1340, when murdra were formally abolished 
by statute. 

Whence came this legislation? In effect, we have to choose 
between one of two theories as to its antecedents and its origin: 
either (1) that the imposition of the murder fine was to all 
intents and purposes an invention of the Conqueror, doubtless 
suggested to his fertile statesmanship by the difficult position 
which his followers occupied in a strange and hostile land, a 
plausible suggestion, for the Caesars of all times are wont to 
protect themselves by laying indiscriminate tribute;*® or (2) 
that it was the Norman adaptation to Norman purposes of a 
penal procedure, which, however sporadically, had already been 
applied to their rebellious subjects by the Danish monarchs.** 





13 Liber I, x. 

4 SruBBS, SELECT CHARTERS, 101, § 9. 

46 This is the more generally accepted modern view and has the support of 
1 FREEMAN, NoRMAN CONQUEST, 736, and of 2 LIEBERMANN, Op. cit., 593, sub 
voce “ Murdrum,” who has there marshalled a number of arguments in its favor. 

16 Responsibility for this view lies in the first instance with the unnamed 
writer of the Leces Epwarpr Conressoris. See the LecEs, § 16. Bracron, fol. 
134b, almost word for word repeats the account there given. Following 
Bracton, the writers have until recent times ascribed the origin of the murder 
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The third alternative suggested by William of Malmesbury, to 
the effect that King Alfred introduced -murdra, may in the 
absence of any corroborative evidence be disregarded as the 
apocryphal attempt of a chronicler to explain a doubtful origin 
by reference to a semi-legendary hero.’ As between the first 
two hypotheses, the absence as yet of anything like conclusive 
evidence compels a discreet reticence: at the most is it possible 
to marshal the known facts. 

With regard to the first of the explanations as to the origin 
of the murder law, it is suggestive that this legislation was obvi- 
ously included in the Articuli Willelmi I as one of the modi- 
fications which were added upon the confirmation of the law of 
Edward the Confessor by his adoptive heir and successor.*® 
And in Richard Fitz-Nigel of the next century we have a 
semi-official witness to the effect that murdra were imposed 
by the Norman kings as the result of a policy finally evolved 
after the Conquest when other means of repression had 
failed.*® But the argument which seems to have led the most 
recent investigators of the subject to regard the murdrum as 
a Norman innovation is the argumentum ab silentio. We 
search the Anglo-Saxon or Danish dooms in vain for even the 
hint of a murder fine imposed by the king upon a community. 
Indeed, the point may at least be raised, whether, in view of the 
scant allusion made in these laws to secret homicide, the con- 
ception of mord, well-known on the Continent, was indigenous 
amongst the Anglo-Saxons.” Certain it is, that the few pas- 





fine to the Danes and to King Cnut in particular. Thus, the Mrrrour or 
Justices, Calvin’s Case, Coke in the INstirutrs, Hale, Hawkins, Selden, 
Blackstone, Reeves, Inderwick, etc. ' 

17 Stupss, Witt. Matmes, Gest. REG., 129, and see the editor’s remarks, 
p. xxxi. William of Malmesbury of course wrote some two hundred years 
after Alfred. 

§8- Sec. 7. 

19 Loc. cit. 

20 As to the conception of mord amongst Germanic peoples, see 2 BRUNNER, 
DEUTSCHE RECHTSGESCHICHTE, 627 ff, and the references there given. 

It is of course well-known that the customary laws of various of the Ger- 
manic peoples on the Continent provide specially condign punishment for the 
slayer who deals his blow by stealth or in the dark or who defaces his victim, 
— the “‘murderer.”’ The question here raised is whether we may venture to 
argue from these provisions to a similar idea amongst the Angles and their 
neighbors in England. In the opinion of the writer the argument in the present 
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sages in the laws in which secret homicide is distinguished are 
of a period subsequent to Danish influences and in some in- 
stances they betray a somewhat ecclesiastical flavor. Whether 
we are to see in these passages the hand of the Danish king or 
of his coadjutor, the bishop, it is unnecessary and difficult to 
decide; the point remains that, even though King Cnut in an- 
other connection asserts his privilege as protector of the kinless, 
clerical or alien,?* we find no mention there or elsewhere of 
special protection afforded the Danes or other aliens by murdra. 
Rather was equality to reign between Dane and Angle, if we 
are to confide in the principle piously enounced in the laws of 
Cnut:— “ The whole realm of England is to be ruled by one 
law.” ** The net result of the foregoing considerations is to 
raise some presumption against the imposition of the murder 
fine in pre-Norman days. But at most the argument from 
silence can show only a presumption and, when applied to an 





instance appears dangerous, even granting the general thesis of Brunner and 
others that the customary laws of all the early Germanic nations evidence a 
general cultural unity in things judicial for the greater part of northern Europe. 

In the last analysis, the question is one which could only be settled by an 
exhaustive survey of the Anglo-Saxon literature. The only point here made is 
that the earliest Anglo-Saxon laws do not use the term mord or any equivalent 
and the later laws, all of which must have been to a degree under Danish 
influence, only speak of mord in a general connection and without adding de- 
tails as to the imposition of a special penalty or the exaction of an increased 
wergeld in cases of secret homicide. And yet it would seem that details of 
precisely this character should have been inserted in the laws, if a distinction 
between secret and open homicide were recognized. See the references cited in 
the succeeding note. 

%1 The references which the writer has been able to find are as follows: — 
to apertum murdrum, see supra, note 9; to morthdaedum or an equivalent, 
2 AETHELSTAN, 6; EADWARD-GUTHRUM, 11; 5 AETHELRED, 25; 6 AETHELRED, 7 and 
28, 3; CNnurT, PRocLAMATION of 1020, 15; 2 CNUT, 4a, 5, 6; cf. BLASERAS INsCR. 1. 

In these passages, ‘“‘works of darkness” and other heinous moral offences 
such as witchcraft are prohibited. The passage in CNuT’s PROCLAMATION may 
perhaps be given in translation as an illustration of their general tenor. 

“Further they (all bishops) also instruct us with all our means and might 
to seek in spirit the eternal, merciful God, to love and honor Him, and to 
keep from all evil, that is, from parricide, from secret murder, from blasphemy, 
from witchcraft and magic, from adultery, and from shedding of blood.” 

22 2 CNUT, 40. 

% “Tta et una lege universum Anglie regnum regeretur.” Consiliatio 
Cnuti pr. 2. Cf. 1 Cnur, 12, 15; II Cnut, 45 (3), 46, 48, 83; Pseudo-Cnut de 
Foresta 2. 

It is of course unnecessary to add that this levelling of local customary laws 
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_epoch as obscure as that of the Danish dynasty in England, it 
is a reed readily broken.” 

On the other hand, the evidence which can be adduced to 
indicate the probability of Danish precedent for the murder fine 
is plausible but insufficient. It is plausible, for with the estab- 
lishment of a somewhat settled government under Cnut, the 
Danes were faced with much the same problem later set to the 
Normans, the problem of dealing with the profound racial 
antipathy and the ardent love of liberty of a newly-conquered 
people.” What remedy would more readily suggest itself to 











was by no means accomplished by Cnut or his immediate successors nor even 
probably intended; the divergences between the Danelaw and the laws ob- 
taining in other parts of England still persisted. See, for example, the LecEs 
Epwarb! ConFEsSoRIS, 34, in which an unsuccessful attempt of the Conqueror to 
apply the Danelaw generally throughout England is related. Whether this 
legend have historical foundation or not, the differences between the three 
laws of the pre-Norman period endured for long after the conquest in the 
form of local custom. It is, however, possible that the passages referred to in 
this note may have some bearing as indicating a centralizing policy on the part 
of Cnut. It is not impossible that the idea which was in later centuries to bear 
fruit in the common law was espoused by Cnut. 

* Other arguments in favor of the above view are brought forward by 2 
LIEBERMANN, 0p. cit., 593, sub voce “ Murdrum,” (2). Thus Liebermann suggests 
that, if in 1042 there was a murder law protecting the Danes, it must have 
been repealed subsequently to 1066 by some act of which we have no trace. 
As to this the reply is simply, in the first place, that no considerable reliance 
can be set upon the non-existence so far as our knowledge is concerned of a 
statute from the reign of William I, the material concerning which is extremely 
fragmentary; and, in the second place, that as we have seen above the law 
of the Confessor was reénacted by the Conqueror but with certain precise al- 
terations, of which the provisions as to murder formed a part. This would 
automatically repeal any earlier provisions. fl 

Liebermann also points out that, if there had been previous Danish murder 
legislation, the francigena naturalized in England at the time of the conquest 
would probably not have been excluded from the benefit of the Norman law. 
ARTICULI WiLLELmt1 I, 4. But it is by no means necessary that a supposed murder 
law of the Danes or of Edward the Confessor had been extended to foreigners 
generally. The possibility is also to be considered that it may have been more 
or less sporadically enforced in Anglo-Saxon times as occasion demanded. 

The associated term, Anglecheria, notes Liebermann, is obviously of French 
derivation. But, as it will be attempted to be shown below, presentment of 
Englishry was probably a gloss upon the law of William I of perhaps r1oo. 

It does not appear to the writer that these considerations are at all con- 
clusive one way or the other. The other arguments emphasized by Liebermann 
are stated in the text of the article. 

*% The evidence for this period is scanty and conjectural and we, therefore, 
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the men from the North, who in their past piratical descents 
upon England had made a practice of levying contributions upon 
town or district or kingdom,” than to apply a doctrine of com- 
munal responsibility, already familiar in the homeland,” to 
cases of treasonable homicide where the offender escaped jus- 
tice? Apart from this we find something like a tradition that 
the murdrum was of Danish origin. The statement of the 
anonymous compiler of the Leges Edwardi Confessoris, ascrib- 
ing the introduction of murdra to Cnut, is explicit and can 
scarcely be explained away, as Liebermann suggests,” as an 
attempt to throw the responsibility for an onerous law upon a 
Danish rather than a Norman king. At the least, unless it be 
demonstrably improbable, mistaken, or falsified, the statement 
of a writer in an age of memory as to occurrences even a cen- 
tury previous is entitled to some credence. And, in the present 
case there is some slight corroborative evidence from inde- 
pendent sources.”® Besides this we should bear in mind the 





have to fight probabilities. But it does not seem that, even though it be ad- 
mitted that Cnut’s reign, for instance, was relatively peaceful as far as the 
relations between crown and common people were concerned, this argument is 
invalidated, as Liebermann and others propose. See Morris, THE FRANK- 
PLEDGE SYSTEM, 30. We have sufficient evidence in the chronicles of bitter 
feelings between the Saxons and the Danes shortly previous to the time of 
Cnut: the famous massacre of the Danes by Aethelred was the immediate 
occasion, so the chronicles tell us, of the invasion by Sweyn which terminated 
by setting Cnut upon the throne of England. For a vivid account see GUILL. 
DE JumieceEs, Gesta Nor. Duc., lib. v, 6 ff. 

And the argument here in question is somewhat two-edged, for certainly the 
establishment of peace by Cnut must have implied some considerable centrali- 
zation of authority, — in conjunction with which the introduction of a system 
of communal responsibility would have been far from preposterous. See the 
next two notes. 

2% Cf. A. S. CHRONICLE, A. 994, 1002, 1007, 1013, 1016, 1018, 1040. 

27 See infra, note 34. 

28 “‘Murdra quidem inuenta fuerunt tempore Cnuti regis; qui post adquisi- 
tam terram et secum pacificatam, remisit domum exercitum suum precatu 
baronum de terra. 

“Et ipsi fuerunt fideiussores erga regem, quod illi quos retineret in terra, 
firmam pacem haberent: ita quod, si quis de Anglis aliquem ipsorum inter- 
ficeret, si non posset defendere se iudicio Dei, ferro uel aqua, fieret iusticia de 
eo; si autem aufugeret, solueretur, ut supra dictum est.” 

The passage is found in § 16 of the Leges. Some slight corroboration of this 
account will be found in A. S. CHronicte, A. 1018. 

29 Thus the TrEs ANCIEN COUTUMIER gives as one of the placita pertaining 
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entries in Doomsday Book, to which our attention has long 
since been directed by Maitland, tending to show that prior to 
the Conquest there was in the Danelaw a recognized system 
of communal responsibility: each hundred in a county was held 
liable for a breach of the peace given under the king’s hand 
or seal.*° Again, the amount of the fine provided for in the 
Norman legislation, forty marks of silver to the king and six 
to the kin, cannot well be fitted in with the customary Anglo- 
Saxon penalties: but it suggests at once the forty marks of 
silver which, according to the Scandinavian laws, were the 
customary fine accruing to the king’s right for the more serious 
breaches of a special peace.** Even if we accept Lehmann’s 
view that the forty mark fine was not customary in Denmark 
until the end of the eleventh century,” there seems to be here 
a somewhat remarkable coincidence. The coincidence will 
appear the more striking if we couple with it the well-known 
bias of William the Conqueror for the Scandinavian laws * and 
the even more suggestive fact that in parts of Scandinavia a. 
fine of forty marks was imposed upon the hundred in cases of 





to the sword of the Duke of Normandy “‘homicidium; sive clam factum fuerit, 
quod lingua Dacorum murdrum dicitur, sive palam.” Cap. Ixx. 

And in the Cuarta Henrict I Coronatt we read, ‘‘Murdra etiam retro ab illa 
die qua in regem coronatus fui omnia condono; et ea quae amodo facta fuerint 
. juste emendentur secundum lagam regis Eadwardi.” § 9. 

It is interesting to note in this connection that the Danish chronicler, Saxo, 
speaks of the forty mark fine as customary in Denmark at the time of Cnut, 
in a passage cited and criticized by LEHMANN, DER K6ONIGSFRIEDE DER Norp- 
GERMANEN, 135 ff., but which has not otherwise been available to the writer. 

Mention should also be made of a grant of freedom from “ morchidis” and 
other burdens in a charter of 28 December 1065 and given to Westminster 
Abbey by Edward the Confessor. 2 Ric. pE CIRENCESTRIA, SPECULUM Hist., 
(R. S.), 238. There is of course the possibility that it is a forgery. 

30 F, W. Maitland, “‘The Criminal Liability of the Hundred,” 7 Law Maca- 
ZINE, (4th series), 367 ff. 

It is worth noting in addition to the suggestions of Maitland, that the 
£8 fine imposed upon each hundred for breach of the king’s hand-peace corre- 
sponds to the 12 marks which was the precursor of the 40 mark fine in Scandi- 
navia. See LEHMANN, DER KGNIGSFRIEDE DER NORDGERMANEN, 54 ff., 
239 ff. 

31 See von Bar, A History oF CoNnTINENTAL CrimINAL Law, 132 ff. 
(translated from SteEMANN, DEN DANSKE RETSHISTORIE). 

3 LEHMANN, op. cit., 138 ff. 

% Cf. supra, note 23. 
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secret homicide.* So that even if the Danes did not bring the 
murdrum to England in its exact later Norman form, the possi- 
bility of Scandinavian influence is not therefore excluded. In 
sum, the theory of the Danish origin of the murder fine is 
tantalizing but on the existing evidence we can scarcely do more 
than return the Scotch verdict, “ Not proven.” 

From one point of view, it matters little whether or no 
William the Conqueror could avail himself of Danish prece- 
dent for the murder legislation. In any case it was a 
characteristic combination of recognized doctrines,—as was 
also indeed the system of frankpledge introduced by the same 
monarch for somewhat similar purposes of police.** The pro- 
visions in the Articuli Willelmi I show vs that in effect the 
Conqueror was extending a special peace over his followers and 
the murder fine was in the last analysis the sufficient means of 
enforcement.” Significant enough, for the conception of the 
king’s peace, however limited in scope was yet in pre-Norman 
times of increasing importance. It then extended not only to 
the king’s person, to certain places, such as the vicinia regis 
and the king’s highways, and to certain occasions, such as 
Christmas, Easter, and Whitsuntide, but also to certain 
offences and to certain persons. We have already noted the 
tendency illustrated in the laws of Cnut to bring a few of the 
more serious offences under royal control;*’ in addition, it was 
recognized that the king could extend a special peace, his 
“hand-grith,” over such of his followers or officers as he 





4 LEHMANN, 0p. cil., 23, 57, 61. 

Emphasis has been laid here upon the coincidence in the sum, forty marks. 
But, if Lehmann’s criticisms of the accepted view as to the origin of the forty 
mark fine in Scandinavia be correct, it is not improbable that during the 
eleventh century for some obscure reason the earlier twelve mark fine was 
increased to forty. This, however, would scarcely lessen the plausibility of the 
suggestion made in the text. For the eight pounds imposed according to 
Doomsday upon the hundreds of a county in the Danelaw for breach of the 
king’s special peace (cf. supra, note 30) would also be the amount laid in 
analogous cases according to the then Scandinavian laws. And the change in 
the amount would have taken place at about the same time in both Scandi- 
navia and England. 

% See Morris, op. cit., 29 ff. 

% For the text of these provisions, see infra, note 45. 

37 See supra, note 2. 
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desired to protect. Any breach thereof was “ unemendable ” 
and placed the offender at the king’s mercy as to both property 
and life.*® In the second place, the Anglo-Saxon king was the 
protector of those who were without the protection usually af- 
forded by the kinship group, as well as of the poor,*® and the 
widow.*® Were a foreigner or a cleric brought into question 
concerning money or life, the king stood in stead of family and 
advocate:** if a bastard born without a family *’ or a foreigner 
were slain, to the king went a portion of the wergeld.** If we 
connect with these two doctrines the conception of communal 
responsibility for breaches of a peace specially given by the king, 
which as we have seen appears to have obtained in the Danelaw, 
we have substantially the essential ideas involved in the murder 
legislation. Its intent was to spread the special protection of 
the king’s peace over those who were at once the king’s re- 
tainers and strangers usually without family in England, the 
Norman followers of the Conqueror. Of the measure of success 
attained by that monarch’s efforts to maintain his peace we may 
read in the chronicle, — ‘So great was the peace of the Con- 
queror, that a maid, laden with gold, could with impunity 
traverse the realm of England.” * 

We may now examine the rules governing the imposition of 
the murder fine. The essential principles are set forth in the 
Articuli Willelmi I: in case a follower of the Conqueror be 
found slain, his lord is to produce the murderer within five days 
or otherwise proceed to pay the sum of forty-six marks up to the 
extent of his substance, the hundred in which the murder took 
place being communiter liable for any deficit.“ But this concise 





88 6 AETHELRED, 14; 1 CNUT, 2, 2. 

39 AELFRED, 1 (2, 3). 

40 5 AETHLERED, 21; 6 AETHELRED, 26. 

41 EADWARD-GUTHRAM 12; 8 AETHELRED, 33-35; 2 CNUT, 40. 

42 Ine, 27; AELFRED, 8, 3. 

43 INE, 23; AELFRED, 28. 

“ “Pacis tantus auctor erat, quod puella auro onusta regnum Angliae per- 
transire possit impune.” Jou. DE OxENEDES, Curonica (R. S.), 35. 

% “Uolo autem, ut omnes homines, quos mecum adduxi aut post me 
uenerunt, sint in pace mea et quiete. Et si quis de illis occisus fuerit, dominus 
eius habeat infra quinque dies homicidam eius, si potuerit; sin autem, incipiat 
persoluere mihi quadraginta sex marcas argenti, quamdiu substantia illius 
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statement must be supplemented by the analogous accounts given 
in the other law-books of the period, the Leis Willelme, the 
Leges Henrici I, and the Leges Edwardi Confessoris.* 

A difficulty appears soon to have arisen with regard to the 
incidence of liability. The Articuli clearly hold, as we have 
seen, the lord to whom the Norman retainer has commended 
himself primarily responsible for his protection; but in one of 
the versions of the Leis Willelme the liability is said to rest 
upon the vicinage instead.*‘ The Leges Henrici are more ex- 
plicit: the liability falls not as in the Articuli according to the 
victim’s ligeance but according to the place where the murdered 
body is discovered, the illicit removal of the body from the 
place where found being punishable as ouerseunessa. ‘Thus, in 
case the body were found in a house, a court, or an enclosure, 
then everything in the manor usque ad olera is to be sold to 
raise the fine and the hundred will be liable only for a deficit; 
if in an open field, the hundred is immediately liable, as is also 
the case if the manor in which the body is discovered be of the 
king’s dominium or firma.*® The Leges Edwardi Confessoris, 
substantially repeating the foregoing, lay the primary responsi- 
bility on the vill but add that owing to the utter extinction of 
the vill the fine should be collected in the hundred and delivered 
to the king’s exchequer under seal of one of the county barons, 
there to be reserved for a year.“ The only offset to this 





domini perduraverit. Ubi uero substantia domini defecerit, totus hundredus, 
in quo occisio facta est, communiter persoluat quod remanet.” § 3. 

By section 4 the francigena who was naturalized in England in the time 
of Edward the Confessor was excluded from the benefit of the above provisions. 

Attention should be given to the personal liability of the dominus here 
imposed, an unique provision with which the account given by the LrcEs 
Epwarpi ConFEssoRIs as to the origin of murdra (quoted in note 28) is 
entirely consistent. 

46 The dates assigned to these compilations by Liebermann are as follows: — 
the Lets WILLELME 1090-1135; the Leces Henricr I, 1114-1118; the Lrcers 
EDWARDI CONFESSORIS, 1130-1135. LIEBERMANN, 0p. cit., 492, 641, 642. 

47 According to the Latin version, probably of later date than the French, 
the men of the “‘uisneto” are to apprehend the murderer or to pay: in the 
French version and the Pseudo-Ingulf this duty rests upon the men of the 
hundred. Lets WL., 22. 

48 Leces HENRICI, 91-92. 

49 LeGEs EDWARDI CONFESSORIS, 15. 
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onerous burden provided by the laws is that if the culprit 
is known but eludes apprehension his goods can be taken 
by the hundred or his accomplices brought to justice.” -There 
is recorded here some lost history: obviously the baron or lord, 
following the example set: by his lord, the king, and perhaps 
by some unknown enactment, had by 1135 shifted the burden- 
some fine to the vill or hundred community, and there it rested 
until 1340. The personal liability was become “real.” 

Perhaps with the extension of the sphere of liability is to 
be connected the lengthening of the period of grace during 
which opportunity was given to apprehend the culprit. At 
any rate the five days appointed by the Articuli apparently first 
became seven,” and then a month and a day.” The Leges 
Edwardi Confessoris also provide that even after the pay- 
ment of the fine, if within a year and a day the murderer were 
brought to justice, the fine was returnable.”* Pending these 
days of grace, the hundred was to exhaust all means of discover- 
ing and arresting the offender * and, in addition, according to 
the Leges Henrici the hundredmen during the seven days were 
to keep vigil about the corpus murdriti, which was to be raised 
upon a platform and lighted by nocturnal fires.*® 

On the other hand, we notice a tendency to rigorous inter- 
pretation of the /ex murdrorum, doubtless inspired by favor 
scaccarii: the hundred must be made to pay unless unavoidably 
absolved by the letter of the statute. One ground of exemp- 
tion was the due rendition of the culprit to the king’s justice. 
But he must not be beyond the vengeance of the king’s court: 
if he could not be convicted; if he evaded punishment by dying 
a natural death; if he was slain or mutilated, save in course of 
arrest; if he was killed by the outraged kin of the victim exer- 
cising the ancient right of feud; even if he obtained the king’s 





50 Leces HENRICI, 92, 4. 

51 LeGes HENRICI, 92, 3. 

8 LeGes EDWARDI CONFESSORIS, 15, I. 

53 Idem, 15, 5. 

4 Leces HENRICI, 92, 8a. 

& Idem, 92, 8. That this duty of keeping watch was actually required 
appears from an unpublished charter of the early thirteenth century cited 
by Stenton, DocuMENTS ILLUSTRATIVE OF THE SOCIAL AND Economic History 
OF THE DANELAW, Pp. cxxiii 
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pardon or was delivered after the expiration of the brief 
period set by law: in all these cases the fine fell.°* And of the 
forty-six marks, the amount of the fine set by statute, the king 
took the lion’s share; only six marks went to assuage the 
feelings of the kindred or, if there were none, to reward the 
informer.” In the king’s eyes, the murdered body must soon 
have been found something like a royal treasure-trove. 

We may note in this connection the fate, as taught us by 
the Leges Henrici, of one charged with murder and delivered up 
by the hundred. The accused was given opportunity to clear 
himself by oath or ordeal; and the payment of the fine by the 
hundred was postponed to await the result. If he succeeded, 
the hundred had to pay; if he failed or confessed, the Leges 
provide with naive irony that he was to be given over to the 
mercy of those to whom he had shown none, the victim’s kin. 
If there were no kin, the king made his own justice. In any 
event the convict or the confessed was in the king’s mercy as 
to life, limb, and goods: even if his life were spared by the 
king’s pardon which saved the statute, he was required to 
abjure the realm. ‘The essential thing in this is the king’s 
claim to jurisdiction. 

We have seen that if the offender were duly rendered the 
murder fine was avoided. A second ground of exemption was 
necessarily inferred from the limited purpose of the lex mur- 
drorum: it was primarily intended to defend only the foreign- 
born followers of the Conqueror. The Articuli excluded from 
its scope even the francigena who in Saxon times participated 
in scot and lot.** We have no reason to believe that for per- 
haps a generation after the Conquest any peculiar difficulty 
was experienced in distinguishing the alien-born. But when 
the old generation had begun to be assimilated and a new gen- 
eration sprung from mixed marriages between Norman and 
Anglo-Saxon appeared, it was not always so simple to deter- 





5 LEGES HENRICI, 92, 3. 

57 Idem, 91 and gt, 1a. 

58 Idem, 92, 9c and 92, 14-16; AsSIZE OF CLARENDON 2. 
59 Idem, 13, 2. 

60 Leces Epwarpi CONFESSORIS, 18, 2. 

1 See supra, note 45. 
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mine whether the statute applied. Consequently, early in the 
reign of Henry I a set of rules as to proof of nationality be- 
came necessary. It was another opportunity to construe the 
statute in favor of the king’s jurisdiction and his purse. The 
law, therefore, presumed the murdered victim to be francigena, 
unless shown to be English on the paternal side. And this, 
as Richard Fitz-Nigel plausibly informs us, was a gloss upon 
the statute,® introduced probably little later than r100. Thus 
by shifting the burden of proof to the taxable community was 
the road opened to a wide royal jurisdiction over secret homi- 
cide. To rebut the presumption of Normanry, the so-called 
presentment of Englishry might be given.** This could be 
effected, according to the Leges Henrici, by the oath of twelve 
of the better men of the hundred; though scant details are 
given, an alternative method of proof by one who could show 





® “Non procedit nec soluatur murdro Anglicus, set Francigena; ex quo 
uero deest qui interfectum hominem comprobet Anglicum esse, Francigena 
reputatur.” Lrecrs HEnRICI, 92, 6 and cf. 75, 7. 

6 Drav. Scacc., lib. I, x. 

% Tt is curious to note some of the protean changes which the word “ Eng- 
lishry”’ has suffered. In the Latin the normal form is “‘Englescheria.” (x Marrt- 
LAND, SEL. PL. Cr. 82, 84, 86, 98; 2 PALGRAVE, Eng. Com., cxxiii; TURNER, 
Set. Pi. For., 19; 2 Twiss, BRACTON, 390.) Almost as common is “Eng- 
lecheria” (Gross, Cor. Rowts, xliv, 4, 13, 26) while “‘Englesheria” 1 Matr- 
LAND, op. cit., 117; 7 COKE, 16b) and “Anglescheria” (Fieta, lib. I, c. 30) 
are more rare. The form ‘“Englescherie” which is also used in Latin docu- 
ments (1 MAITLAND, op. cit., 25; 2 Ritey, Mun. Grr. Lon., pt. I, 367, 369) 
seems to be an interpolated French spelling, as also ‘‘ Anglescherie” an unusual 
creation. (15 E. H. R., 307.) In the French, ‘“‘Englescherie’”’ seems to be 
the normal form (4 Hovarp, Traité, 15 27; W#ITTAKER, Mir. Jus., 35, 158; 
Stat. R. 282) although ‘‘Englecherye” is also found (Horwoop, YEARBK. 
Ep. I, 241). 

In English, ‘‘Englishry” is the present spelling, though at the end of the 
eighteenth century ‘‘Englishery” was employed. (Crass, Hist. E. L. 49; 
1 Hate, Hist. Px. Cr. 447.) But “‘Englescherie” (4 BLackst. 195; 1 STAT. 
R. 282) “Engleschyre” (r SELDEN, Tracts, 44) “‘Engleshere” (7 CoxKE, 16b) 
““Engleschire” (1 Hawkins, Pt. Cr. 78) ‘‘Engleschery” (5 Lyttieton, Hist. 
Hen. II, 294) are also available. It remained for Crabb to produce three 
unique variations, ‘‘Englisherie,’”’ ‘‘Englisheirie” and ‘‘Englishirie” (Hust. 
Enc. L., 293) ‘“‘Englecherie” is also found. (2 LIEBERMANN, op. cit., pt. I, 
63.) 3 Oxrorp Dictionary, 280, provides seven other possibilities. 

And, finally, when in 1284 the law of Wales was codified on the English 
model, the term ‘‘Walescheria’’ was coined to meet the occasion (1 Strat. R. 
56, 58). 
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that the slain was English seems to have been contemplated.” 
As we shall see, these rules were worked out in much greater 
detail in the succeeding century. We gather from the fore- 
going that when the Leges Henrici were being compiled, the 
rules as to presentment of Englishry were in their infancy. 
Not only so, but that the original design of the lex murdrorum 
had by then largely, if not entirely, vanished; for the same 
conditions which made necessary presentment of Englishry also 
argued that the Norman no longer needed special protection. 
But the statute was by no means repealed; henceforth it was 
to serve as an instrument for the extension of the king’s juris- 
diction and the replenishment of his purse. Henry I might at 
his coronation grant amnesty for past murdra but the statute 
_ must be kept for the future.® 

Though the evidence for the latter portion of the twelfth 
century is fugitive, the effect of this policy is sufficiently clear. - 
Before the end of the twelfth century a sudden and funda- 
mental transition takes place in the law with regard to homi- 
cide. By the time of Glanvil, as we may gather from the 
succinct statements in the Tractatus,” the primitive barbarous 
scheme by which the slayer can buy off the victim’s kin at 
the price set by a fixed tariff has given way before the king’s 
justice. The kinsman may prosecute his suit of outlawry in 
the county court or his appeal before the king’s officer, but 
an elaborate system of presentments has brought all cases of 
unnatural death within the purview of the royal justices and 
the king takes the profits. Homicide is a breach of the king’s 
peace, a felony, for which someone must be made to pay, the 
offender, the tithing, or, under the murder law, the community. 
So much is obvious, but to explain the event in detail is to 
raise questions of no little difficulty. 

No one-sided explanation will do. The king’s peace of 
1100, limited though it was to particular cases, was an idea 
big with possibility, if adequate machinery were set behind it. 
And the recent improvements in the system of frankpledge, 
as well as the murder law, were an important step in this 





6 Lreces HeEnrIct, 75, 6b and 92, 11. 
6 See supra, note 29. 
67 Lib. 14, cap. 3. 
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direction. From another point of view, the probability of 
ecclesiastical influence may not be evaded; the compiler of the 
Leges Hénrici is as evidently occupied with canonical dis- 
tinctions of homicide as is Bracton in a later day.® For 
homicide was mortal sin even before it was secular crime and 
the church had claim to enforce punishment by the discipline 
of penance.®® In the present connection, however, with more 
particular reference to the part played by the lex murdrorum 
in preparing the extension of the king’s justice to homicide, it 
is proposed that the crucial step was taken in 1166 by the 
Assize of Clarendon and that the reservation in that act of 
jurisdiction over murdratores to the royal justices, whether or 
not it was so explicitly intended, also of necessity reached to 
all cases of homicide. Further, it is suggested that the murder , 
law supplied a significant means, as well as a source of juris- 
diction, by which the central authority was enabled to break 
down the system of private compositions for homicide. 

We have in general to start with a situation at the com- 
mencement of the twelfth century in which the old Anglo- 
Saxon rules as to homicide are still in operation. If we turn 
to Leges Henrici which purport to describe the ‘“‘ confused mul- 
titude” of laws in force at about 1115, we shall find that 
homicide has not yet been raised to the technical dignity of 
a “crime”; it is still contemplated that manslaughter shall 
ordinarily be remedied by wer and bot."® But in cases falling 
within an important series of exceptions, all this is altered: in 
specific instances the king will assert his right, whether it be 
by reason of the place or the time at which the homicide 
occurs or on account of the person of the victim.” “ Infraccio 
pacis regie per manum uel breue date; de famulis suis 
ubicunque occisis uel iniuratis; utlagaria, murdrum,” these 
amongst others are offences which place a man in the king’s 
mercy and in which the king claims an exclusive interest.” 





68 LeGES HENRICI, 72. 

° E. g., td., 73, 5. 

70 Idem, 68 ff. It is interesting to note a survival of this situation until 
1221 in Herefordshire. 3 BRACTON’s NOTEBOOK, 407. See also MAITLAND, 
Pi. Cr. Gtouc., pl. ror. 

7. Leces HEnrici, 68, 2. 

7 Idem, 10, 1 and 13. 
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Of these it is perhaps the murdrum which is making the most 
extensive inroads upon the principle that homicide is no public 
offence. In the course of its administration not only is the 
murder law applicable to an increasing number of cases of 
homicide but, if our thesis be correct, it is eventually to. be 
generalized so as to cover all cases of unexplained death. 

Thus, on the one hand, the exceptional protection afforded 
the Conqueror’s man by the Articuli Willelmi I is accorded to 
the francigena,"* to the transmarinus,"* to the one who cannot 
be proved of English birth,”° to every man: before the end 
of the twelfth century it has become the rule, save in the nar- 
rowing set of cases where Englishry is duly presented to the 
satisfaction of the royal official. ‘ Consequently,” writes 
Richard Fitz-Nigel, “in the case of nearly every one who is 
today thus found slain, penalty is inflicted as for murdrum, 
unless there are obvious indicia of servile condition.” 

On the other hand, an even more important development 
was rendered possible in 1166, when the administration of the 
more important pleas of the crown was placed under the super- 
vision of the royal justices. The Assize of Clarendon of that 
year “for the preservation of peace and the maintenance of 
justice ” ordered presentments to be made in the county and 
hundred courts before the justices and sheriffs of such as had 
been appealed or accused (publicatus), for robbery, theft, 
murder, or the harboring of those guilty thereof. The pre- 
sentments were to be made, it will be recalled, by the famous 
inquest of “xii legaliores homines de hundredo” and “iv 
legaliores homines de qualibet villata.’ The Assize further 
directed that individuals so presented should be brought by 
the sheriff before the justices to make their law; the king 
alone in his court “coram Justitiis” was to have jurisdiction 
over them or to be entitled to their chattels.** Ten years later, 





73 Lets WILLELME, 22. 

™ LecEs HENRICI, 91. 

% Idem, 92, 6. : 

7% LecGes Epwarp1 CoNnFEssoris, 15. Though this is probably exaggerated for 
its time, nevertheless it indicates a tendency to generalize the murdrum into 
homicide. 

™ Drau. Scacc., loc. cit. 

78 The Assize of Clarendon will be found in Stusss, SELECT CHARTERS, 143 ff. 
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in 1176, the Assize of Clarendon was reaffirmed by the Assize 
of Northampton; the rigor of the king’s justice was increased; 
the list of felonies was almost doubled; and, even more sig- 
nificantly, the door was apparently left open for judicial legis- 
lation in the matter of crown pleas, if indeed that had not 
already taken place,— the man accused of “murder” and 
the man charged with “alia turpi felonia” were to be equally 
served by the king’s justice.” 

The import of this legislation is obvious. King Henry, 
dissatisfied with the previously existing agencies for preserv- 
ing the peace and enforcing his rights, by these Assizes super- 
imposed upon them a new process of criminal justice over 
which the king alone was to have control. Criminals presented 
by the royal inquest were the king’s peculiar offenders, whilst 
those otherwise accused were to be judged as had before been 
accustomed.*® The result, as far as the jurisdiction over the 
murdrator is concerned, is also obvious. Within twenty years 
the royal justices were exercising a general jurisdiction over 
homicide. For with Glanvil the tale was complete: homicide 
had become a plea of the crown and murder was distinguished 
from simple homicide only by its secret perpetration.** It 
was the triumph of the king’s justices and of the king’s peace 
over the group of kindred. These were left with the appeal which 
was not only limited to the nearest relatives by blood or tenure 
but also, as we learn from Bracton, in time became a process 
almost as dangerous to the appellor as to the appellee. 

As intimated above, the chief difficulty as to the effect of 
this legislation arises over the transition from murdrum to 
homicide and from the use of the term murdrator in the Assizes. 





79 Sections 1 and 3. STuBBS, op. cit., p. 150 ff. 

80 AssizE OF CLARENDON, 5, 12, 14. 

81 ‘Duo autem sunt genera homicidii, unum est, quod dicitur Murdrum, 
quod nullo vidente nullo sciente clam perpetratur, praeter solum interfectorem 
et eius complices, ita quod mox non assequatur clamor popularis iuxta Assisam 
super hoc proditam.” Tractatus, lib. 14, cap. 3. This work attributed to 
Glanvil was probably written about 1188. 

It should also be noted that the appeal for murder was limited to a narrower 
class of persons than the appeal for homicide. Loc. cit. 

8 The defeated appellor is sent to gaol, and if he retracts, in addition his 
sureties are amerced, Bracron, DE LE«., fol. 142, 
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In the first place, it is possible, despite the retention of the idea 
by Glanvil and Bracton and other later writers, that the term, 
murdrum, is not to be read in the Assizes with too definite a 
connotation of secrecy. The Articuli Willelmi I, as we have 
seen,** did not impose the murder fine for murdrum but for 
occisio. And the Leges Henrici had given a definition which 
slighted the implication of secrecy; it was murdrum if the male- 
factor were not delivered within the week.** However this 
may be, it is here suggested that even if the Assizes did not 
explicitly extend the royal jurisdiction to homicide, they did so 
implicitly. For if, as seems incontrovertible in view of the 
later practice, the assignment to the justices of jurisdiction over 
the murdrator carried with it a general supervision over the 
enforcement of the Jex murdrorum, an irresistible temptation, 
if not a necessity, was created for the same justices to extend 
that jurisdiction to homicide generally. In cases of homicide, if 
the offender were unknown, the murder fine would be collect- 
ible in the great majority of instances owing to the difficulty of 
presenting Englishry within the prescribed time and form; if 
the offender were known but eluded capture for a brief period 
the result was the same. If he were appealed, he might still 
be tried as if a presentment had taken place. If he were out- 
lawed, the king claimed his body and goods. Even if he were 
a mere fugitive, his chattels went to the king and the tithing 
was amerced. We may well believe that in the case of a pri- 
vate composition for homicide, a royal justice intent upon en- 
forcing the rights of his royal master would give short shrift to 
a plea of private composition. If this be the case, it would 
appear that the Assize of Northampton by referring to the 
“alia aliqua felonia ” *° was slyly conniving at a development 
which was already in progress. To be sure we can scarcely do 
more than raise a probability as to the time and the path of 
the transition; we are still in the twilight-zone of English legal 
history. But the very earliest rolls in the Curia Regis which 





83 See supra, note 45. 

& ““Murdritus homo dicebatur antiquitus cuius interfector nesciebatur, 
ubicunque uel quomodocunque esset inuentus; nunc adiectum est; licet sciatur, 
quis murdrum fecerit, si non habeatur intra VII dies.” Sec. 92, 5. 

% Sec. 3. STUBBS, Op. cit., 151. 
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have been preserved to us *° confirm the result and also provide 
an apocryphal vindication of Glanvil’s statements as to homi- 
cide. We may also read at large in these rolls and in the Pipe 
Rolls covering the reign of Henry II of the frequency with 
which the murder fine was collected. The latter, indeed, some- 
what reticently suggest that the law of Glanvil on this subject 
was the law which had been in force for some years before 
1188. We have to remember that during the twelfth century 
the king was making good business of his justice and that his 
mercy was heavy with amercements. And the good justice was 
he who multiplied the occasions for the king’s mercy. 

We have proposed that the great service of the murder law 
was to point the way to the crown plea of homicide. But as 
soon as this had been effected and murdrum had been subsumed 
under homicide, it is evident that the lex murdrorum had be- 
come something of an anomaly in the system of criminal justice, 
except in so far as the murder fine gave point to the police 
duties of the local community and incidentally was used as a 
rather arbitrary means of taxation. In a time when the dis- 
tinction between Angle and Norman had all but been obliter- 
ated,*’ it was clear that the original purpose of protecting the 
Normans had passed, leaving behind in the rules as to present- 
ment of Englishry an arbitrary and invidious stigma upon 





8 MAITLAND, THREE ROLLS OF THE KING’s CouRT IN THE REIGN or KING 
RICHARD THE First (1891); PALGRAVE, ROTULI CuRIAE REGIS, 1835, 2 vol., 
passim. See also MAITLAND, PL. Cr. Giouc. (1884). 

87 Supra, note 77. The chief authority for the proposition that by the end 
of the reign of Henry II, the distinction between Norman and Englishman was 
rapidly disappearing, is the passage there cited in the Drat. pe Scacc. Pike, 
however, in 1 History oF CRIME, 453-455, argues from the rules as to pre- 
sentment of Englishry then and later enforced that the English were for some 
time after 1179 to remain in a status of inferiority and attempts to discredit 
the statement in the Dratocus by showing that the amount of the murder 
fine is incorrectly given as xxxvi or xliv pounds instead of xlvi marks, the 
amount stated in the earlier laws. 

It seems doubtful to the writer whether Pike’s argument can as a general 
statement be accepted in the face of the express opinion in the Dratocus. As 
shall be indicated below, the subsequent elaboration of the presentment of 
Englishry is most probably to be attributed to an inclination to avoid the 
payment of an arbitrary fine whenever possible. And, as shall also be pointed 
out below, the amount of the fine stated in the laws was purely conventional: 
the Pipe Rolls even of Henry I show that the amount collected was only a 
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those of English birth. Nor was a differentiation between 
homicides according to whether the offender were known or 
apprehended within a brief period quite rational; certainly, 
it did not fit in with the canon law distinctions of homicide 
already exercising the minds of lawyers. Further, in a large 
number of instances, particularly where the death was due to 
accident, the imposition of the murder fine was a scarcely dis- 
guised hardship. Even as early as 1100, as we have seen,** 
it had been obliquely recognized as an abuse by Henry I. It 
is, therefore, no matter for surprise that in one way or another, 
by custom or by interpretation or by statute, the application of 
the murder fine was in later days to be restricted or mitigated 
until its final abolition took place. We may conveniently sum- 
marize the history of the murder law in its latter days from this 
point of view. 

In the first place, the amount of the murder fine actually 
collected was at an early date very remarkably lessened. 
That the sum of the fine was at first set at forty-six marks, 
the early laws are agreed.*® And that of this sum six marks 
were to go to the kindred, the Leges Henrici tell us in addi- 
tion.” But we have no evidence aside from these provisions 


either that this large sum was ever collected or that the royal 
officials allowed any part of the sums actually collected to the 
kin. The amounts of the murdra given in the sole Pipe Roll 
surviving from the reign of Henry I vary from fifteen to one 
hundred shillings." And in the reign of Henry II, for which 
we have much more complete evidence in the rolls published 





fraction of the forty-six marks. A discrepancy as to the theoretical amount 
was, therefore, of little importance, nor does it appear sufficient to undermine 
express testimony on a question as to which the writer of the DIALocus 
must have been informed. 

But see also PrkeE, YEAR Booxs 14-15 Epw. III, xviii, note tr. 

88 Supra, note 14. 

89 ArTICcULI WiLLELMI I, 3; Lets WItLELME, 22, (47 according to the 
Pseudo-Ingulf and the Latin version); Lreces Henrict Primi, 13, 2 and 
91; LeGes EpWARDI CONFESSORIS, 15, 2 and 15, 7. 

9 Sec.. oI. 

% ; Pike, History oF Crime, 453-454. This roll from 31 Henry I has 
been edited by Joseph Hunter and published by the Record Commission but 
it has not been available to the writer. According to Hughes, Crump and 
Johnson, editors of the D1aL. pE Scacc. 194, the amounts range from seven 
to twenty marks. 
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by. the Pipe Roll Society, the amounts set range arbitrarily, 
as far as a casual examination would indicate, from five- 
pence ** to as much as eighteen pounds and over™ per fine, 
the average certainly being less than five pounds. From the 
fact that the amounts fluctuate widely, we are to infer, as 
Madox has suggested,‘ that they were more or less arbitrarily 
determined in each particular case by what the traffic 
would bear. During the twelfth century the assessment of 
the fine was in the hands of the royal officials, the sheriff or 
later the itinerant justices; from the circumstance that the 
amercements are grouped together in the rolls of the Curia 
Regis after the records of the pleas to which they relate,®° it 
seems probable that the assessment took place at the end of 
the eyre.. After Magna Charta the amounts of these and other 
amercements were to be determined according to the “ sacra- 
mentum proborum hominum de uisneto” or in the case of the 
barons “per pares suos.” °° To this discrepancy between law 
and practice as to the amount of the fine is to be referred the 
otherwise inexplicable silence of later wrtiers, of Glanvil, 
Britton, Fleta, Horne, as to the sum, as well as the curious 
mistake of lxvi marks for xlvi made by the transcriber of 
Bracton even though, as Hale notes, it be a manuscript error.” 
The statement in the Dialogus de Scaccario is illuminating; 
the writer of this valuable dialogue, admitting that the amount 
may vary according to “the diversity of places and the fre- 
quency of homicide,” nevertheless, gives two alternative 
amounts, thirty-six or forty-four pounds, neither of which can 
be reconciled with those elsewhere stated.** The truth is that 
long before the time of Bracton or even of Richard Fitz-Nigel 
the law in the books as to this point had ceased to be the law 
in action. 

And the reason therefor is not far to seek. Whatever justi- 





® PrpE RoLt 32 Henry II, 4. 

% PrpE Rott 5 Henry II, 5. 18 pounds, 6 shillings, and 8 pence fine 
from four hundreds. 

% y HisTORY OF THE EXCHEQUER, 526 ff. (edition 17609). 

% Cf. passim the editions of the various rolls referred to in note 86. 

% MaGNA CHARTA, cap. 14. * 

%7 BRACTON, DE LeEcrBus, fol. 134b. Cf., 1 HALE, PLac. Cor., 447 note. 

% Drat. Scacc., loc. cit. 
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fication there may have been in the course of military conquest 
to demand an extraordinary contribution of forty-six marks per 
murdrum, it was preposterous to lay a fine of that amount for 
the mere failure by a community to prevent a clandestine mur- 
der, and that in the ordinary course of justice. What is more, 
it was a sum greater than could be collected in a day when 
murders were fully as frequent as they are at present and. 
murdra were perhaps the most numerous pleas of the crown.” 
And forty-six marks, the equivalent of some six hundred odd 
shillings, was a crushing penalty to pay, even for a community, 
in a time when there was scarce a fugitive whose catalla were 
assessed in the Pipe Roll at as much as ten shillings,*°° when all 
the moveables in a vill might be valued at as little as fourteen 
shillings." In those days two sheep went for a shilling; an ox 


was worth from two to four shillings; a horse from four to 
twenty.*°* Small wonder that the amount of the murder fine 
originally set by statute was found exorbitant, even by the royal 
officials. 

In the second place, large parts of England were exempt 
from the burden of the murder fine. There was no presump- 
tion that it could be imposed and collected throughout the land. 


Even in the twelfth century, liability to murdra seems to have 
been regarded as a feudal incident, similar to other exactions 
of service or money.*** Consequently, the king’s right might 
be remitted by the office of the tenant, by grant, or by pre- 
scription evidenced by the custom of a county. Thus, in the 
first instance, lands of the king’s demesne were exempt, probably 





9 For a rather exaggerated illustration, see Prpe Rott 32 HENry II, p. 14, 
where out of fifteen pleas (placitis), seven record the imposition of a murder 
fine. 

100 The Assize of Clarendon, § 18, had provided that the chattels of fugitives 
were to be seized ‘‘ad opus regis.” 

101; SELECT PLEAS OF CRowN, pl. 2. 

12 See for illustration Leis WILLELME, 9, 1; LeGEsS HEnrIct, 76, 7; PIPE 
Rott 32 Henry II, p. 141. 

103 Thus in the DraL. pre Scacc., the murdrum is classed with the Danegeld 
and with scutage. Lib. I, cap. viii. And in the charters of the twelfth century 
it is commonly classified with other feudal burdens, in cases where there are 
grants of immunities. See for illustration F. M. SteNton, Documents ILLvus- 
TRATIVE OF THE SOCIAL AND Economic History OF THE DANELAW, nos., 1,156, 
186, 190, 245, etc. 
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by an extension of the old rule stated in the Leges Henrici to 
the effect that by the king’s direction a murdrum discovered 
within a manor of the king’s ferm was to be compounded for 
by the entire hundred.**%* And lands holden of the queen en- 
joyed a similar liberty.°° The same principle exempted ec- 
clesiastical fees and, according to Madox,’® the lands of the 
clergy and religious. So too, the barons or other “ residents ” 
of the royal exchequer were exempt from the common. amerce- 
ments by the privilege attending their connection with the ex- 
chequer.**’ In cases such as these, it does not necessarily fol- 
low that the sub-tenants were relieved; there was more than a 
chance that the privileged official would pocket the profits which 
otherwise belonged to the king. Again, exemption from the 
murdrum as from other feudal burdens was extensively granted 
by charters. The Leges Henrici made provision for the possi- 
bility of a liberty of this kind; a baron who was surety for 
the payment of a murder fine imposed upon a hundred was 
accountable for the entire sum sine calumnia but, if he could 
and would, he was permitted to collect it in the hundred saving 
his manor.*** This practice was later regularized: the fine was 
either collected from the hundred exceptis libertatibus or in 
some instances the barons were by virtue of a grant entitled to 
claim the amercements collected in their manors at the ex- 
chequer.*®* Similarly, cities might hold charters of exemption, 
as did London,’ Worcester,** and Gloucester." Finally, 





10 LeGES HENRICI, 91, 3; 1 MADOX, op. cit., 539; SEL. Pt. Cr., 82, 84, 131; 
MAITLAND, PL. Cr. Grouc., pl. 183. But cf. the case where a murder fine 
was imposed for a murder arising within the royal forest, the justices giving 
as their explanation, “‘quia lex terre non debet deleri.”” TURNER, SEL. PL. 
For., 109. 

105 Mapox, loc. cit. 

106 Ibid. 

107 Drat. Scacc., loc. cit.; 2 MADOX, op. cit., 20 ff. 

108 LeGES HENRICI, 92, 17; 1 Mapox, op. cit., 540. Cf. LEcEs Epw. 
ConrF., 15, 4. 

109 y LIEBERMANN, op. cit., 609, note b; Mapox, loc. cit. Instances of 
murdra imposed ‘‘exceptis libertatibus”’ will be found in the Pipe Rolls passim. 

110 Henrict I, CHARTA LONDONIENSIBUS CONCESSA, 2, I (in 1 LIEBER- 
MANN Op. cit. 525); 2 Rivey, Mun. Gitpa. Lon., pt. i, 367 ff.; Rmey, LIBER 
ALBUS, 115, 116, 117, etc. 

ill 2 PALGRAVE, RISE AND PROGRESS, cxxiii, note 32. 

U2 MAITLAND, PL. Cr. GLouc. pl. 450. 
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there is sufficient evidence to show that entire counties lying 
in the north and west of England were free from the murder 
fine. Thus, the portion of Gloucester west of the Severn,”* 
Shropshire,"** Westmoreland, Yorkshire,° and Cornwall *** were 
exempt, and probably Northumbria as well, as we are to infer 
from the circumstance that the Assize Rolls of Northumbria 
published by the Surtees Society record neither murdrum nor 
presentment of Englishry.* On the other hand, when after 
the conquest of Wales the common law of England was extended 
to Welsh territory, a presentment of Welshery in cases of mur- 
der was required before both coroner and sheriff.“* It would 
lead us too far afield to examine this point in detail, as Morris 
has so excellently done with regard to the frankpledge;**® the 
geographical distribution of the murdrum is scarcely a matter 
of prime importance to general legal history. It seems prob- 
able, however, that as in the case of the frankpledge the murder 
fine was not extended as a rule to portions of England which 
had not been brought fully under Norman control within a 
short period after the Conquest. That the murder fine was 
regarded in 1284 by inference from the Statutum Walliae as 
part of the common law of England scarcely disturbs the ques- 
tion. Long before the reign of Edward I each county was 
permitted to declare its particular customs before the justices 
in eyre. The claim of the knights, sergeants, and stewards of 
chief lords in Kent, as recounted in the yearbook of 5 Edward 
II, that there was no Englishry presented in their county, a 
claim belied by the rolls of a previous eyre, suggests what 
might have occurred if the murder fine had never before been 
imposed in a county or if the records of previous itinera had 
not been at hand.**° The king’s right in these cases was 
atrophied by the custom of the county. 





118 MAITLAND, op. cit., xxx, pl. 98 and 105, 289, 315; HEALEY, SOMERSET 
PLEAS, Lxxviii. 

14 PALGRAVE, loc. cit.; Morris, FRANKPLEDGE SYSTEM, 51; HEALEY, op. 
cit., Lxxix. 

115 MorRRIS, op. cit., 52, 53; HEALEY, op. cit., Ixxx. 

16 HoRwWooD, YEARBOOKS 30 AND 31 Epw. I, 241; HEALEY, op. cit., xxvii. 

17 Vol. 88. 

us y Stat. R., 56, 58 (12 Epw. I). 

19 Op, cit., ch. ii, 42 ff. Distribution of Frankpledge. 

120 24 SELDEN SOCIETY, II-I2, 19, 52. 
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In the third place, the presentment of Englishry was by the 
middle of the thirteenth century given precise definition and 
facilitated. The Leges Henrici were ambiguous as to the method 
of presentment; it was to be made either by the oath of the 
twelve better men of the hundred or by the ordeal of hot iron 
or otherwise according to circumstances.’** In the result ques- 
tions as to how the presentment should be made were decided 
by the custom of the county.’ Bracton summarizes for us 
some of the customs which thus arose:*** proof of English birth 
could variously be given in different counties (1) by two males 
from the father’s side and two females from the mother’s,’** (2) 
by one of the nearer parents from either side,” (3) if a male, 
by a male from the father’s side and a female from the mother’s 
and, if a female, by two females from either the father’s or 
the mother’s side.*** The second of these was the most usual; 
as such, it was prescribed for the Welsh by the Statutum 
Walliae.’*" In Gloucestershire and Wiltshire the presentment 
was to be made by two from the side of the father and by one from 
that of the mother.’** Fleta speaks of an even more liberal rule 
as to presentment of Englishry: that it might be made in some 
instances by one female from the mother’s side only.’*® One 
would be inclined to conjecture that Fleta has in mind the 
case of an illegitimate, since the earlier principle had been that 
Englishry was to be shown ex parte patris. In case of doubt, 









121 Sec. 92, 11 and 75, 6b. 
12 For illustration see the “customs” as to presentment of Englishry in 
some twenty-four counties extended from the eyre rolls in HEALEY, op. cit., 
Ixxvii-lxxx. 

123 BRACTON, op. cit., fol. 135. 

124 In four counties, Devonshire, Dorsetshire, Somersetshire, and Kent, pre- 
sentments were made by two from the father’s side and two from the mother’s 
but apparently without limitation as to sex. HEALEY, loc. cit. 

2% Thus, in some twelve counties, Bedfordshire, Berkshire, Essex, Hamp- 
shire, Herefordshire, Northamptonshire, Oxfordshire, Suffolk, Sussex, Worces- 
tershire, Warwick (but according to other statements there was in Warwick 
no Englishry ‘‘et ideo murdrum”’), Middlesex (or in default of parents on 
one side, by two from either the father’s or the mother’s side). HEALEY, Joc. cit. 

1% Cf. the custom in Middlesex, referred to in the preceding note. 

127 Stat. R., 58 (12 Edw. I). Cf. note 125. 

128 MAITLAND, PL. Cr. Giouc., pl. 1; HEALEY, op. cit., Ixxviii, Ixxx. 

29 Lib. I, cap. xxx. For cases of 1221 in which this rule was rejected in 
Gloucestershire, see MAITLAND, PL. Cr. GLouc., pl. 119, 223. 
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as Bracton tells us, the “ county” was to decide whether the 
slain person was of English birth or not and whether parents 
had properly been produced.**® The presentments were of 
course first to be made before the coroners during the thirteenth 
century: if there appeared at the subsequent hearing before 
the itinerant justices any variation in the presentment or any 
violation of the custom of the county, Englishry was improperly 
presented and the judgment was murdrum.'** Apparently, 
also, there were means by which the hundred could compel the 
presentment to be made.’*” In two or three counties, it should 
be added, the customs had terminated in a regrettable con- 
clusion: no provision was made for presentment of Englishry 
and yet the murder fine was exacted.’** But despite this occa- 
sional severity and the insistence upon formal consistency 
typical of strict law, it seems probable that presentment of 
Englishry was in general facilitated by its customary defi- 
nition.. If so, the burden of the murder law was in so far 
indirectly alleviated. 

In the fourth place, moreover, an even more significant de- 
velopment in the same direction was taking place through the 
introduction of new grounds of exemption from the murder fine, 
which were to a greater or less extent recognized by custom 
and law. We have already seen that in the earlier laws there 
were two, the rendition of the murderer within the statutory 
period,*** and the due presentment of Englishry. To these 
at a later date other grounds were added. For example, there 
are indications pointing to the vague and partial acceptance 
of the idea that the murder law should apply only to the case 
of the unnatural death of a freeman. ‘Thus, according to the 
Dialogus de Scaccario no penalty was imposed if the mur- 





30 BractTon, loc. cit. Cf. the rule in the LeGes HEnRICI, supra, note 121. 

131 BRACTON, Joc. cit. 

18 Cf. PALGRAVE, Rotutt CurtAE Recs, I, 209. 

133 Leicestershire, Lincolnshire (but no murdrum in case of female victims), 
and possibly Warwick. HEALEY, op. cit., Ixxviii-lxxix. 

14 Tt is possible that this ground of exemption was not always respected 
in practice. See for illustration, HEALEY, op. cit., lix, and reference there given; 
MalitLanp, Prt. Cr. Gtouc., pl. 21 (offender “per aliud factum suspensus 
fuit””), 121, 135. The explanation may possibly be that the malefactor was 
not captured in time. C/. MAITLAND, op. cit., pl. 174, 219. 
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dered victim were obviously of servile status,*** a rule which 
would have covered a large number of cases. Similarly, in 
a few counties there was no presentment of Englishry and by 
implication no murdrum*** in the case of infanticide;**’ in a 
larger number of instances there was none in the case of women 
slain.*** 

Again, we may notice the important distinction which was 
being made between murder by felonia and murder by infor- 
tunium**® and the liberalizing tendency which was at work 
upon both these heads. On the one hand, the principle was 
developing in specific instances that there was no murdrum if 
in some way or other the felon could be held responsible for 
his murderous act. We cannot hope in the absence of ade- 
quate records to trace the origin of this doctrine: it may, how- 
ever, be suggested that in the Rotuli Curiae Regis of the reigns 
of Richard I and John there are apparently cases in which 
after appeal brought or judgment of outlawry there was no 
murder fine laid, although no other ground of exemption is 
indicated.**° It would, however, be dangerous to place re- 
liance upon the negative evidence afforded by these instances, 
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which in the light of other entries in the same rolls .ppear to 
have been exceptional and for which there may have been undis- 
closed explanation. Suffice it to say that the principle that 
if responsibility for homicide could effectively be imputed to 
some individual the hundred was not liable to the fine, was 





18 Supra, note 77. 

1% Cf, HEALEY, op. cit., xi. 

187 Essex (under three years); Devonshire (under seven years); Dorset- 
shire, Hampshire, Northamptonshire, and Worcestershire (under twelve years), 
Berkshire (in case of females under twelve years only but this is doubtful); 
Wiltshire? (under fifteen years). See HEALEy, op. cit., lxxvii-lxxx; MAITLAND, 
THREE Rotts or Ricwarp I (Pipe Roll Soc., vol. 14) 98. 

138 Bedfordshire, Berkshire (if under twelve years but there is some question 
about this county) Devonshire, Dorsetshire, Essex, Hampshire(?), Lincolnshire 
(no custom of presentment), Oxfordshire, Somersetshire, and Worcestershire. 
HEALEY, loc. cit. 

189 See the passages quoted in HEALEY, Joc. cit. 

40 MAITLAND, THREE Rotts or Ricwarp I, (Pipe Roll Society, vol. 14), 
86, 87, 89, 93, 94, 107. PALGRAVE, Rotuti CurtAE Recrts, I, 161, 162, 163, 204. 
See also MartTLanp, Pi. Cr. Grouc., pl. 23, 36 (Englishry falsely presented), 
45, 46, 53, 57, 58, 60, 61, 86, 109, 213, 275, 290, 404, 413. In a few of these 
latter cases the victim was probably a villein. 
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in particular cases accepted by Bracton. Thus, according to 
Bracton, the patria is excused from the murder fine, (1) if 
the murderer is known, since then, even if he be not captured, 
the felony can be proved by suit or by inquest and the male- 
factor outlawed, (2) @ fortiori, if the murderer is captured and 
suffers judgment, since then the felony is proved, (3) if the 
victim lives long enough to disclose his assailants and his 
English birth, or (4) if any one has fled for sanctuary on 
account of the murder and there confessed.“ According to 
the Mirrour of Justices, the same rule applies to the case of 
the felo de se.’** In other words the fine would not fall upon 
the hundred, unless the king was defeated of his vengeance 
and his chattels because the felony could not be brought home 
to the malefactor. But even to this Britton admits an excep- 
tion in the case of murdra occurring as the result of brawls 
between two or more, totally unknown in the district or alien.*** 
And there are hints that a state of civil war might excuse the 
non-presentment of Englishry.**“* The pressure of the murder 
fine was inducing a more rational theory of communal respon- 
sibility. 

We may see the same influences at work in the reception of 
another and even more illuminating doctrine, the doctrine that 
death by misadventure is no murdrum. Here too the origins are 
obscure, but in the county “customs ” of the early thirteenth 
century there are occasional indications which presage the de- 
velopment which was shortly to take place. According to evi- 
dence more or less cogent, the judgment in cases of misadventure 
at this time was infortunium and not murdrum in Buckingham- 
shire,’*° Gloucestershire,"*® Worcestershire,“ Warwickshire,‘** 
by grant of the king in Dorsetshire,**° and in Devonshire in the 





141 BRACTON, loc. cit. 
Lib. I, cap. 13. WHITTAKER, 35. Cf. MAITLAND, PL. Cr. Gtouc., pl. 22. 
Cap. vi. : 
MAITLAND, Pi. Cr. Giouc., pl. 200, 253. 
MAITLAND, THREE Rotts or RicHarp I (Pipe Roll Society, vol. 14), 
107, 112. For a suggestive entry from Essex of to Ric. I, see PALGRAVE, 
Rotutt CurrAE Recrs, I, 211. 
46 MAITLAND, Pr. Cr. GLouc., xxx and references there cited. 
4? Seu. Pr. Cp., pl. 132. 
M48 Idem, pl. 188. 
M49 HEALEY, op. cit., Ixxvii. Cf. BRACTON, loc. cit, 
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case of “ aliquo submerso in mari” only.’ In the Assize Roll, 
40 Henry III, of Northumberland, a county to which the murder 
law did not then apparently apply, the same judgment is regu- 
larly recorded for cases of accidental death." By the time of 
Bracton the principle could be generally stated that in case of 
misadventure there will be no murder, although in certain parts 
of England the custom is to the contrary." The doctrine enun- 
ciated by Bracton did not have long to wait for legislative con- 
firmation; it was in 1257 put in issue by the barons in their 
struggle with Henry III. One of the grievances in the Petition 
of the Barons of that year was that the patria was amerced as 
for murder in the case of many men, wandering across the realm 
on account of “ hard times ” (caristiam temporis), who died by 
hunger and starvation.*** In the Provisions of Westminster of 
1259, which were drawn up in pursuance of the plan initiated by 
the Provisions of Oxford, it was accordingly declared that “ the 
Fine of Murder shall hold place upon those slain feloniously ” 
and not if the judgment be infortunium.’** And, after the 
general pacification, the principle was reaffirmed in the Statute 
of Marlborough of 1267, in a provision which, after murdrum 
was forgot, later gave rise to the strange notion that accidental 
homicide was once punished by hanging.*** As Maitland has 
indeed suggested,’*’ the proximate cause of this legislation was 
economic in nature: there was a great scarcity of corn in 1257, 
perhaps due to a succession of severe storms, upon which ensued 
a terrible famine, such that some fifteen or twenty thousand 
perished in London alone.*** It was a case for general relief: 
the multitude of deaths, in many cases of famine fugitives whose 
Englishry could not be presented, threatened the economic in- 
dependence of the hundred, if murdra were to be exacted. But 





69 Tbid. 
88, SurTEES Soctety, 68 ff. passim. 
BrRactTon, loc. cit. 
Sec. 21. \ 
43 Henry III, cap. 25. See STUBBS, op. cit. 405, sec. 22 
52 Henry III, cap. 25. 
See MAITLAND, PL. Cr. GLouc., xxxi, note 4. 
167 Op. ctt., XXX. 
158 See Jon. DE OXENEDES, Cronica (R. S.) 215, 218; 5 Gesta ABB, Mon. 
St. ALBANI, (R. S.), 389. 
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the statutory recognition of the doctrine as to infortunium was 
scarcely casual; it is rather a nice illustration of the working 
of social forces through custom into the statute-book. And it 
is important as the first precise and authoritative step taken in 
the history of English law towards the definition of felonious 
homicide. Only nine years after the Statute of Marlborough 
the doctrine of misadventure was, with qualification, applied to 
homicide generally.’ 

It remains to account for the disappearance of the murder 
law. We have stated above that murdra were abolished in 1340 
but the statement needs some explanation. It is clear that — 
before the end of the thirteenth century the /ex murdrorum was 
out of joint with the times; nothing could indicate more pre- 
cisely the extent to which this was the case than the numerous 
exceptions which had sprung from custom and statute to circum- 
scribe its application. Quite apart from the many instances 
covered by some immunity, the result was after 1267 to restrict 
it to cases of homicide per feloniam in which the felon was un- 
known and the victim was neither demonstrably English nor 
perhaps patently villein and in some instances also neither infant 
nor female. But, on the other hand, the principle which under- 
lay this result and which had supplementary roots in the system 
of frankpledge, of watch and ward, of hue and cry, the principle 
that the hundred was to some degree responsible for unavenged 
felonies, was to have a much longer lease of life. In the Statute 
of Winchester of 1285 it was applied and extended to robberies, 
arsons, and thefts, as well as to murders. The hundred, not 
excepting liberties, was given forty days within which either to 
have the offender or to answer for the escape and the damages.’® 
The truth was that after the middle of the thirteenth century 
the numerous exceptions and liberties to which the murder system 





69 6 Epw. I, cap. 9, and cf. 2 Epw. III, cap. 2. The qualification was 
that the royal pardon was required for the release of one. who accidentally 
caused another’s death. 

0 +3 Epw. I, st. 2, cap. 1 and 2. Reaffirmed 28 Epw. III, cap. 11 and 
extended to Ireland, 31 Epw. III, st. 4, cap. 5. Cf. 3 Henry-VII, cap. 1,— 
“And yf eny persone be slayne or murdred in the day: and the murderer 
escape untaken, that the Township where the seid dede ys so don be amerced 
for the seid escape.” 
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was subject had rendered it inefficient from the royal point of 
view. Consequently, it would seem, the murder law was in part 
transmuted into the law of escapes to which there were no anom- 
alous exceptions. Yet in cases of felonious homicide and pos- 
sibly even in cases of misadventure, amercements were still in 
addition imposed if Englishry had not been presented,’™ even 
though the murder law had in 1285 really lost its raison d’étre. 

The sequel came in the succeeding century. In 1339 the 
Commons were given opportunity to express their disapproval 
of the murder fine in particular and of the system of amerce- 
ments in general. In that year, Edward III being at war with 
France and demanding a great aid of the tenth garb, the tenth 
wool, and the tenth lamb, the Commons demanded as the first 
condition of the grant that “ mourdres” and certain other 
amercements of a stated period should be pardoned.’® In the 
following year the situation of the king was even more critical 
and a greater subsidy of the ninths was demanded, to obtain which 
the king was constrained to release amongst other things his 
rights to the “ amercements of the murdered.” *** In particular, 
presentment of Englishry was also done away, so that thence- 
forward none could on that account be impeached. The statute 
recites that “ many Mischiefs have happened in divers Counties 
of England, which had no Knowledge of Presentment of 
Engleschrie, whereby the Commons of the Counties were often 
amerced before the Justices in Eyre, to the great Mischief of the 
People.” *** Either, as Staunforde suggests,*®° the diversity as 
to customs of presentment had made it difficult to satisfy the 
justices or owing to the infrequency of the eyres these customs 
had been forgotten or obscured. However this may be, the aboli- 
tion of Englishry was a price which could scarce be refused his 
English subjects by a monarch, who as King of England had 
just assumed the title of King of France and looked to his sub- 





161 See Gross, Sex. Cor. Rotts, xliii, note 4; The Eyre of Kent, 6-7 
Epw. II, (24 Set. Soc. vol. I,) 60, 65, 74, 77, 150; Horwoop, YEAR Books 
30-31 Epw. I, 241; FitzHERBERT, Gr. ABR., 217 Coron 2 Edw. 3. 

12 2 Rot. PaRt., 105. The Commons had obtained an earlier pardon of 
amercements in 1326 from 20 Epw. II. Jdem, 8, 11; 1 Epw. III, st. 2, cap. 3 

163 y4 Epw. III, cap. 2; 2 Rot. Parl, 128; Evtocrum Hisr., (R. 5S.); 
III, 204. 164 +4 Epw. III, cap. 4. 
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jects for loyal support.*** The system of which Englishry was 
a part had not only been oppressive to the Commons but it had 
too long perpetuated a principle of discrimination against the 
English yeoman, which those who were called upon to conquer 
the French could hardly support. It is not improbable that the 
king and his ministers regarded the statute of 1340 as a tem- 
porary expedient to be disavowed at leisure,*®’ but the Commons 
maintained their point. 

Thus ended the episode of the lex murdrorum. Yet not quite. 
The murdrum of the elder days was swept away in 1340 with the 
presentment of Englishry but not, as we have seen, the liability 
of the hundred for escaped felons. In truth, for some years after 
that date, as Gross has shown us,*** out of an abundance of 
caution or of ignorance of the statute presentments of Englishry 
were still made before the coroners. Nor did the. term, 
“ murder,” even in the following century quite lose all its former 
flavor of secrecy,’® despite the fact that in 1267 the Statute of 
Marlborough had set it free for its later career as the technical 
description for the more aggravated forms of homicide. And 
one relic at least of the ancient law of murder we have with us 
still in the coroner’s inquest. In the time of Richard Coeur de 
Lion and thereafter, the coroner, the crown’s man, was amongst 
other things to hold inquest over those who had suffered an in- 
auspicious demise, that the king might not be cheated of his fine. 
The fine of murder has long since been forgotten but the coroner 
and his inquest remain. So do the customs of the dead rule 
the forms of today. 

Hessel E. Yntema. 


Law Scuoor, CotumMBIA UNIVERSITY. 





18 See Prxe, YEAR Books 14-15 Edw. III, xv ff. 
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Cf. WatstncHam, Hist. Anc., (R. S.), II, 196. 
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some time later the statutes usually are careful to employ the phrase, “slain 
and murdered.” £.g., the passage from 3 Henry VII, cap. 1 in note 160. 
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THE CIVIL LAW AND THE COMMON LAW 


Poway are sundry bodies of law in the world and it may 
be that in some places, as in Russia, others are coming 
into being; but the civil law and the common law are not only 
the two systems which are flourishing best at the present time, 
but the two systems which, so far as we can now see, are fated 
to divide the world between them. Perhaps some day there 
will be a union of the two in some favored land now on the 
firing line of the Saxon and Latin civilizations; certainly there 
are modifications of the one by the other in progressive countries 
even now; nevertheless, for the present we must think of them 
as different if not opposing systems. 

It is, however, not easy to define their differences. Every 
system of law must cover substantially the same subjects, al- 
though in a different way. Certain it is that these two systems 
of law both originated in the Aryan stock, and that the early 
Roman law, from which the civil law is derived, presents strong 
analogies to the primitive Germanic customs from which the 
common law is descended. There is one striking difference in 
the original elements to which less attention is paid than is 
deserved. The Roman law, like the Greek before it, in its 
origin is based upon the gens system, that is, upon the system 
of kindred groups which have expanded beyond the immediate 
family, while on the other hand the German races when they 
come within the ken of history have groups of kindred, to be 
sure, but kindred which does not make up any closed gens. In 
other words, at the formative period, when it settled in its 
historic home, the Latin stock was still based upon the gentile 
system, while the Germanic, probably on account of more ex- 
tensive wanderings, was passing from the kindred group to the 
group based upon locality. Particularly was this true in Eng- 
land, probably because the appropriation of Britain by the 
Anglo-Saxons was more gradual than is recognized in the legend 
of Hengist and Horsa. Fundamentally, of course, the racial 
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differences must go back to climatic and topographical causes; 
the Latin dwelling in the south, in a warmer climate, and in 
touch with African and Asiatic races, could not but have pe- 
culiarities which would differentiate its customs and afterwards 
its law from those of the Germanic race inhabiting northern 
marshes and foggy climates. 

A prejudice has arisen in Anglo-Saxon countries against the 
civil law because it is declared in Justinian’s Digest that the 
will of the Prince has the force of law, quod principi placuit legis 
habet vigorem,‘—a maxim which could not arise among the 
liberty-loving English. So far as private rights are concerned, 
that part of law which is contained within the modern civil 
codes, this prejudice is without foundation. The civil law pre- 
vails in Louisiana, and no one will think of the people of that 
state as having less freedom than elsewhere in America. The 
civil law has been received in Germany, and, whatever may be 
thought of recent German methods, this reception was by people 
of the same stock as the Anglo-Saxons and has not interfered 
with the construction of an admirable body of private law. . No 
less a pro-Saxon than Frederic W. Maitland praises the German 
Civil Code of 1900 as one of the great achievements of history.” 
And the example of Scotland is conclusive. The Scotch, whether 
in politics, business or religion, hardly have superiors in the world. 
Macaulay declares that everywhere the Scotch, like oil in water, 
are bound to rise to the top. The Scotch from historical 
reasons have been in close touch with the French and adopted 
a variation of the continental civil law, but certainly with- 
out prejudice to any of their national characteristics. Indeed 
the civil law has proved a fine training school for common 
lawyers. Not to recall old examples like Glanville and Bracton 
in England, the greatest of all Chief Justices, Lord Mansfield, 
not only received his early education in Scotch schools, but at 
Oxford and Lincoln’s Inn was a devoted student of the French 
civil law and of the foundation of it all, the Digest. To this 
was due not only his enforcement of the legal principles for 





1 Dicest, I, 4, bk. 1, §1, Ulpian. Ulpian shocks the modern lawyer, used 
to a different use of the word, by saying that a mere letter of the emperor is 
commonly called a constitution. 
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which Junius attacked him, but the analytic manner of handling 
the common law itself.* 

For purposes of comparison we must have some marshalling 
of principles, some basis of contrast. Blackstone and Gaius 
agree that law concerns itself with persons, property and 
procedure, although they treat these titles very differently.‘ 
Never did Maine say a truer thing than when he declared that 
substantive law is secreted by procedure, for the only way rights 
get to be recognized is when they come in:conflict and there- 
fore must be adjusted by some tribunal, primitive or civilized. 
Originally, as Holmes has shown us, procedure consisted in the 
seizure of person or property, and the civil law still preserves 
evidences of this, particularly in some interdicts.® This is the 
regulation of a man’s status by the officials of the state, which 
has grown to be the successor of the group system to which all 
men belonged. This was true of the common law also, but the 
development of the common law has been more radical in the 
direction of recognition of the individual, that is, of personality 
as distinguished from property. It is quite true that the English 
law has adopted the injunction from the canon law, which is a 
variation of the civil law; nevertheless, such procedure is an 
adoption, — a very proper adoption, — but nevertheless a mak- 
ing over for common law purposes of something originally alien 
to it. It is very true that liens, as we shall see, were in primi- 
tive times used in all forms of law, and that there is a growing 
tendency towards their increase at common law; nevertheless, 
they are essentially a part of civil law procedure as we know it 
now, having their immediate origin probably in admiralty. The 
long war between the common law and admiralty is familiar to 
all, and admiralty comes down not so much from the Romans 
as from the Rhodians and Phoenicians. On the other hand, the 
common law has modified civil law procedure through the gen- 





8’ See CAMPBELL, LIVES OF THE CHIEF JUSTICES, chap. XXX. Buller dis- 
cusses Mansfield in Lickbarrow v. Mason, 2 T. R. 63 (1787). 

* Garus, Inst. I, 8. BLACKSTONE, COMMENTARIES, chap. I. 

5 Garus, Inst. IV, 137; Dicest, XLIII; Cope Napo.eon, art. 489. At 
common law lunacy proceedings present an analogy. Injunctions come from 
interdicts, but many relate to property. For early French procedure see 
A. EsmeEIn, Hist. DE LA PROCEDURE CRIMINELLE, LES JURISDICTIONS, etc., 
and Hotmes, THE Common Law, chap. I. 
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eral adoption in civilized countries of the jury system, originat- 
ing in England, and carrying with it the law of evidence, which 
has never been well developed in civil law countries. Pleadings, 
that is, the allegations by plaintiff and defendant, have been 
modified more at common law than at civil law, and a code has 
introduced very many analogies to the chancery and civil law 
nethods of presenting the ultimate facts in controversy. It ap- 
pears remarkable that the Anglo-Americans have adopted a 
code of procedure even if they do not always so designate their 
practice acts and rigid rules of court; they, on the other hand, 
prefer a digest of cases to a civil code. But this is only seem- 
ingly strange. Procedure has always and in all races been codi- 
fied, although the code may be oral. Law began with procedure 
and began when formality was the refuge of peoples wishing to 
advance from brute force. Codifying principles is a very dif- 
ferent thing. , 

The essential difference of the civil and the common law, 
however, is in the domain of substantive law, the rules of pri- 
vate conduct, — now, as Austin tells us, prescribed by the state, 
but having a long evolution in custom before the state was 
dreamed of. It began no doubt with status, which Herbert 
Spencer thinks of as a regimentation of persons, a fixing of 
_ people in ranks and places which cannot be changed, and re- 
sembling the genera and species of the natural world. If law is 
concerned with persons and property, and status is the first 
method of grouping their relations, nevertheless other titles have 
developed in course of time. The usual civil law division of all 
rights and relations is that well taught by Windscheid, and it is 
hardly capable of improvement.® Law, according to this great 
teacher, is concerned with persons and family on the one side, 
and with property and obligations on the other side, with suc- 
cessions between the two and partaking of the nature of each. 
It is quite true that the Roman idea of obligation, the vinculum 





6 ; PANDEKTENRECHT, introduction. It was Ihering’s opposition to Wind- 
scheid which prevented the German Civil Code from being even more Roman 
than it is. May it be permitted to one who has studied also under Wundt, 
James McCosh and John B. Minor, and has read after Dwight, Ames and 
Langdell to record the conviction that Windscheid of Leipzig was the greatest 
of all teachers? 2 
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juris,’ which makes the relation of man to man and covers all 
forms of relation, is merely artificial. It joins together in un- 
holy wedlock such opposite conceptions as agreement and dis- 
agreement, contract and tort. Nevertheless, it has become so 
fundamental that we may as well use this fivefold classification. 
We shall consider the likenesses and unlikenesses of the two 
systems therefore under the five heads of persons, family, suc- 
cessions, property and obligations. 

Taking up, therefore, first the title of persons, expressed in 
Roman law by the word caput, we find that in civil law coun- 
tries one comes of age at twenty-five, while in Anglo-Saxon 
countries he becomes of age at twenty-one, — and twenty-one 
has become the rule of civil law Porto Rico. Remembering that 
the civil law field is the south of Europe and equatorial America, 
we should expect the absolute converse, for naturally the human 
physique develops more rapidly in warm countries. We should 
have expected that the majority about the Mediterranean would 
be twenty-one and in colder England and the United States 
would be twenty-five years of age. The reason for this rule we 
shall see possibly under another head. Another distinction is 
that the civil law favors partnership to a greater degree than 
the common law. Possibly the most striking form of partner- 
ship about the Mediterranean and allied countries is that of 
sociedad en comandita, where one man furnishes a fixed amount 
of capital and the other is the actual manager. Not that limited 
partnerships are unknown to the common law, but the prevalent 
form of business association for a century past is that of corpo- 
rations. This like much else was a civil law institution, perhaps 
going back to the colleges of priests of ancient times; but those 
after all were brotherhoods, with mutual rights and duties, while 
the corporation is the acme of individuality. Mankind must 
associate together, for man is a social being; but the common 
law countries have outgrown association of kindred as such. 
They have developed individualism to its extreme, and when 
Saxons associate, as they must, they leave all similarity to the 
family behind. The corporation is an association in which there 
is individual liability only up to a fixed amount, and corpo- 
rations are probably now accomplishing four-fifths of the busi- 
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ness labor of the civilized world; certainly this is true in 
commonlaw countries. 

Both systems have outgrown slavery, — itself originally a part 
of family law, — and both still know agency; but it is under 
the civil law that agency specially prevails, as mandatum in 
different forms. To such an extent is this title carried that one 
might almost say there is no one who attends to his own busi- 
ness; on the other hand, at common-law, while the agent exists, 
he acts in the name of the principal and the maxim of respondeat 
superior makes the principal the real party to every transaction. 
At Rome the agent acted for himself only, and even now a 
civil law responsibility is confined to the few definite heads of 
father, master and the like.® 

The reason for these and many other distinctions probably 
lies in what we know of the origin of the family. Bryce tells us 
that family law is the principal feature of the civil law systems. 
Nevertheless, one of its most striking features, the marital part- 
nership, is quite clearly of Germanic origin.* At Rome the wife 
brought a dowry, dos, to the husband as her contribution to 
family expenses, and gradually there grew up the custom of gifts 
on his part of equal value. Under the French Codtwmes and in 
modern civil law as it developed whatever the husband owned 
before marriage remained his own and whatever the wife owned 
before marriage remained her own, with contractual exceptions 
relating to dower and dowry.’° On the other hand, what was 
earned by husband and wife during the existence of the marriage 
was and is a joint property, divisible at the end of the marriage. 
This is known in the French law as acquét, in the Spanish as 
gananciales. Obviously during a long married life these earnings 
will be of great value to the parties concerned and they give 
rise to a considerable body of legal rules. 

It may be doubted, however, whether this subject is strictly 
a branch of partnership law; it contains elements of social duty 
as well, and is connected at least as much with status as it is 
with contract. Sir Henry Maine teaches that legal progress is 





8 CopE NAPOLEON, art. 384. Soum, loc. cit., 233. 
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Moorish Elements of the Spanish Civil Law,” 30 Harv. L. REv. 303. 
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from status to contract, that is, broadly speaking, from kinship 
to individualism." This is very largely true at common law, 
but it may be doubted whether it is true at civil law, where 
there has been evolution not so much from one to the other as 
development of each of them. In Anglo-Saxon countries the 
family after the children become of age is rather a personal than 
a legal relation, for migratory instincts and customs have re- 
duced kinship almost to a shadow, dear as kindred may be in 
special cases. At civil law a person bears the name not only of 
his father, but of his mother, and there may be a shrewd con- 
jecture that this harks back not to a time of matriarchy, but to 
a time of polygamy far anterior to the Moorish barraganias.” 

Other signs point in the same direction. Thus, there is a 
marked distinction between the two systems of law in regard to 
the legitimacy of children. The Civil Code recognizes not only 
the half kin, as does the common law, but also illegitimate kin- 
ship, and this not as anything rare, but as something common. 
There are even a number of kinds of illegitimacy, each carrying 
a different result; in family settlements in court illegitimate 
children frequently inherit, although after the legitimate chil- 
dren, with no sense of shame or inferiority.” 

On the other hand, at common law the short and ugly word 
for an illegitimate child is bastard. In the eye of the law he 
has no father and is said to be filius nullius. The question at 
once arises in the mind as to whether this is not cruelty; it 
certainly works a hardship upon innocent offspring. On the 
other hand, the important question also arises as to the good 
of the community at large as distinguished from that of these 
children in particular. Does or does not the civil law rule 
amount to favoring illegitimate children? Does it or not tend 
to encourage illegitimacy? If it does, it tends to break up the 
sanctity of the family, and under any system of civilized law 
the family is the basis of society. Morality cannot be made a 
form under modern conditions or governed by emotion. Perhaps 
these questions will be answered or at least regarded differently 
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under the two systems of law because of the different points of 
view of the races involved. There is one curious feature of 
family life prevalent under the civil law only, —the family 
council, prominent in the Code Napoleon.“ Some inklings of 
this are found in the Roman Digest, but it seems from the 
Cotitumes to have had Germanic antecedents. It has been 
omitted from the Porto Rican version of the Spanish Code, and 
under the common law its functions are provided for by probate 
or orphans’ courts. In this connection it should be noted that 
divorce is not favored in civil law countries, while it is one of 
the crying evils in the American states. It is individualism run 
mad, preferred in a matter of state importance to state interests 
themselves. Whether modern Latin literature does not show 
other means of accomplishing the same egoistic results without 
formal divorce, however, is a social rather than a legal question. 

It would seem then that the underlying distinction between 
the two systems is the individualism of the common law and 
the importance of kindred in the civil law. The same thing 
appears in the title of Succession. Under the Romans an estate, 
hereditas, remained intact as a wuniversitas. Both Gaius and 
Julian call it successio in universum.© This was undermined in 
practice by the use of wills, which was a Roman invention. 
Nevertheless, the scope of the will of a man having children 
was always very limited, — in Spain one-third of his property,— 
and to this day a parent cannot deprive children of their shares, 
defined by law, in the estate he leaves. It is even called a 
légitime.6 On the other hand, the Anglo-Saxons have taken the 
Latin invention of the will and pushed it to extremes. An 
American father can totally disinherit any or all of his children 
and will his property as he desires. In point of fact, however, 
this is sometimes obviated by the jury trying the case; for the 
jury has the right to declare undue influence and thus invalidate 
an unnatural will. In England they effect entailment by means 
of trusts either at marriage or otherwise during lifetime and 
better avoid jury interference. 

Taking the further title of selinineten;' we find the same princi- 
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ple running through. In civil law countries property is held 
together to a much greater extent than in the United States. 
An undivided interest of a tenth or even a hundredth is not at 
all uncommon, and passes freely from hand to hand. Cities and 
other communities have large interests held for the common use 
of the people, and the paternal character of the state govern- 
ment on the continent of Europe represents the same principle 
carried into politics. And there is not only such community 
interest in lands, but the right to use another man’s land has 
received an extension at civil law which was unknown in Eng- 
land until Lord Holt intentionally adopted the whole system of 
bailments from the civil into the common law.!” A more active 
individual life in England made more important the property 
which one handles for himself, and there arose the distinction 
of realty and personalty, which is much less apparent on the 
continent. The Romans distinguished a farm, res nec mancipi, 
from other property because until Hannibal came they consti- 
tuted a farming community; but they and the legal systems 
descended from theirs have had almost the same forms of con- 
veyance for all classes of property, executed before a notary 
who is practically a judicial officer, still representing the public 
in his formalities.!* 

It is in the title of obligations that Sohm and others declare 
the Roman law to have made its greatest contributions to 
civilization. Obligations embrace torts as well as contracts, 
and, although it originated with wrongs, the civil law says little 
on the subject of torts or negligence, while they are growing 
subjects in the hands of ‘the common lawyers.’* Even here the 
idea of kinship comes to the surface, for at civil law from the 
time of the Romans the standard of care which should be exer- 
cised is that of a good father of a family, paterfamilias. On the 
other hand, the standard at common law is that of the average 
man. Practically the two standards are not unlike, but this is 
because modern conditions are tending to make a good father 
of a family pretty much the same as the average member of a 
community; but the term and in some places the practice 
points back to this old kinship feature. 





17 Coggs v. Bernard, 2 Ld. Raym. gog (1703). 18 Soum, loc. cit. , 39, 43, 47+ 
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In the same way the Spanish commentator Manresa points 
out that in the modern codes the Germanic idea of intention 
finds its place under the head of contracts.2” Nevertheless this 
is an invasion. The civil law, built into shape as it was under 
Greek influences after the creative period of the Romans had 
come to an end, put in maxims and principles like the church 
creeds of the same centuries, is based upon form; and formality 
is still the keynote of civil law countries and their civilization. 
There is no Statute of Frauds in the civil law. Everything must 
be according to certain fixed rules, whose phraseology is much 
more accurate than in the common law. Thus the title sales 
is represented by purchase and sale. The French have their 
own words for different forms of contract, but the Spaniards, 
who much more resemble the Romans, still preserve the Roman 
terms, sometimes slightly changed. Thus we find commodatum, 
depositum, mandato, censo, emphyteusis, as well as that oldest of 
all contracts, antichresis.7" Antichresis has a Greek form, and 
is found in the Corpus Juris of Justinian as well as in the Code 
Napoleon, but it flourished, if it did not originate, upon the 
Euphrates and is preserved in the Babylonian bricks.” It is 
that form of contract by which a lender takes the property of 
the borrower and holds it until he works out the debt from the 
profits. It is one of the many indications that originally debt 
was by no means a personal obligation, and is an illustration of 
the principle pointed out by Holmes that things were the basis 
of human relations quite as much as persons. Thus the earlier 
form of loan was nexum, a quasi-sale, not individual as in 
mutuum. The use of collateral, therefore, did not originate 
with modern banks, for this vadium vivwm long antedates the 
vadium mortuum which has become shortened into morigage. 
Antichresis and holding a debtor or his family in jail are two 
forms of the same proceeding. 

This is all a reminder of the primeval tendency towards 
form, a survival of the old love of ceremony and its symbolism, 
which Herbert Spencer has shown us played so great a part in 





*0 CoMENTARIOS AL Cépico Civit EsPANOL, art. 1258, 1262. The forms of 
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primitive times.* Another phase of it in the civil law system 
is that which attaches privileges or liens to what at common 
law are ordinary debts. At common law the debts of a decedent 
are paid in a certain order, and these priorities are fixed by law. 
At civil law, however, all the debts which a man can owe while 
living also have privileges or liens attached to them, each 
declared by law, —as to this day in the French, Spanish and 
other codes, with elaborate provisions as to priorities and how 
to enforce them.% The Civil Code in its late chapters thus 
carries almost a kind of bankruptcy law. The common law 
tendency has been away from all symbolic acts and priorities 
except as fixed by contract, or surviving from the necessity of 
the case in admiralty, which is a system to itself. The freedom 
of contract is not so much a maxim as the basis of the common 
law. 

One of the striking features of common law development is 
the coming of consideration into the idea of contract. It is 
commonly, but as Holmes shows incorrectly, stated as quid pro 
quo, and its different method of statement is the touchstone of 
different schools of common lawyers. At all events consider- 
ation is an essential part of common law contracts and it is 
unknown to the civil law. It is quite true that both in the 
French and Spanish codes * there is an element which is some- 
times translated consideration. Thus under the Spanish Civil 
Code there is no contract unless the following requisites exist: 
(1) the consent of the contracting parties, (2) a definite object 
which may be the subject of the contract, (3) the ‘“‘cause”’ for 
the obligation which may be established.* In the Porto Rican 
and War Department versions ‘‘cause”’ is in some sections trans- 
lated ‘‘consideration,” Lut in point of fact it does not mean 
consideration, but something in the nature of category or classi- 
fication. It is a survival of the forms of contract recognized by 
the Roman law and is in effect saying there can be no contract 
except those kinds recognized by law. Originally this meant 





% 2 SocioLocy, 3 (Appleton). 

*% CopE NAPOLEON, art. 2204. SPANISH CIVIL CoDE, art. 1921, 1926. 

% Spanish Crivit Cope, art. 1261, 1274. See translation for War Dept., 
1900 Hs. Doc. no. 1484. 

% SpanisH Civit CopE, art. 1261. 
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stipulation, literal contract, and the like; now when the work 
of the praetor makes contract synonymous with agreement it is 
merely a survival of an old formality. 

There are of course more differences than can be mentioned 
in a paper.” 

On the whole, therefore, we find that the civil law and the 
common law are expressions on the legal side of the racial if 
not climatic tendencies of the peoples concerned, an especially 
of those tendencies at the formative period of their histories. 
Men and women about the Mediterranean lived and still live 
in a warmer air and under a brighter sun than those in cold 
and foggy England and in Saxon America which has been 
colonized from it and received its institutions from it. The 
southern peoples were and are more social, more voluble, and 
enjoy life better than those of the north. They see more of 
nature and the nature which they see is more beautiful. Per- 
haps one may say that to them beauty is the predominant 
thing in life, almost a summum bonum. The best known of 
the Latins are the French, and the French are really more 
Greek in temperament than Roman. Despite the Spanish Un- 
amuno’s protest, it was a true instinct which has induced the 
Central and South Americans to adopt the title ‘Latin Ameri- 
can” as indicating their civilization, for Latin goes back of all 
differences to the ancient common origin. Indeed Greek would 
be almost a better title than Latin, for the Greek love of beauty 
dominates all the southern races in Europe and America. The 
Anglo-Saxons on the other hand have from insular and climatic 
conditions been driven in upon themselves and their develop- 
ment has been internal, in homes and in individual institutions. 
The distinction between the two civilizations has been touched 
by José Enrique Rodé of: Uruguay in one of his brilliant es- 





*7 Perhaps years ago the common lawyer smiled to see prescription at the 
end of the Civil Code and treated not so much as a limitation of actions 
as a means of acquiring title; but the common law now has the same notion. 
There is still the difference that the common law does not regard good faith 
as at all necessary to the acquisition while the civil law does. Indeed, the 
fundamental work of the praetor was in the emphasis he laid on bona fides, 
and it has outlasted the praetor. The Anglo-Americans, on the other hand, 
know it best through courts of equity, and equity has come through the 
canon law from the Roman. 
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says, — marred unfortunately, like so much Latin American, by 
Yanquiphobia. He says truly, although not meaning it as a 
compliment, that the essence of the Anglo-Saxon nature is found 
in the Puritan, with his sense of duty growing out of his very 
individualism. And this distinction would seem to be true, al- 
_though there are many Latin Americans who have no real sense 
of beauty and have let formality displace the Greek sense of 
grace and order which dominated the work done at Constanti- 
nople as it dominated everything else subjected to Greek influ- 
ences, whether in church or society. And on the other hand 
there would be in North America many exceptions to the rule 
that duty underlies our civilization, and there may be revolts 
against such a characterization. Nevertheless the distinction 
thus indicated is correct. Beauty makes a smaller appeal to the 
Anglo-Saxons, and their greatest teachers not less now than in 
the time of Carlyle and Emerson impress duty as supreme, 
whether in peace or war. Doubtless both qualities, beauty and 
duty, exist in each civilization; nevertheless the emphasis in 
the south is upon beauty, and in the north upon duty. In the 
south there is more of formality and finish, and sometimes a 
reliance rather upon form than upon substance, polish rather 
than reality, in law as well as in other features of civilization; 
in the north there is greater individualism and personal activity, 
with more attention to end than to means, and not always in- 
spired by duty. Law is the expression of the rules by which 
civilization governs itself, and it must be that in law as else- 
where will be found the fundamental differences of peoples. 
Here then it may be that we find the underlying cause of the 
difference between the civil law and the common law. 


Peter J. Hamilton. 
San Juan, P. R. 
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The following from a letter to the Editor regarding the Nore in the 
November number on “Common Law Rules of Evidence in Proceedings 
before Administrative Tribunals,” 36 Harv. L. REv. 79, is so significant 
that it merits quotation. 


“The note in the current REviEw on evidence before administrative 
tribunals is interesting and timely. I wish I might know who the 
author is, for I recognize a kindred spirit. But why stop with ad- 
ministrative tribunals? It is an actual fact that four-fifths of the 
contentious litigation in Massachusetts — numerically — is tried to 
the court, not to a jury. So far as the true law of Evidence goes — 
the tail is wagging the dog, and the judiciary is reveling in this 
reductio ad absurdum — ‘we, the judges (of superior mentality) are 
able to discern and segregate those matters by which you, the jurors, 
might be led astray or biased. But when we come to take your 
place and try the facts, we will put the same legal blinders on our 
own eyes, lest we be led astray or biased, though we are all the 
time able to discern, and so to avoid, that which is liable to lead 
astray or bias.’ 

“Wanted — a Moses to lead the lost legal tribes!” 





THE Law Scuoot. — The following tables show the registration 
figures for the entering classes of the last twelve years, the geo- 
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graphical sources from which these classes have been drawn, the 
division into classes for twelve years, and the colleges represented 
(as usual the figures are compiled as of the date of November 15): 


New England Outside of 
Massachusetts outside of New England 

Massachusetts 

Class Number Percentage Number Percentage Number Percentage 

1914 73 25 44 15 172 | 

IQI5 59 2 34 12 194 

1916 59 22 23 9 179 

IQI7 65 23 29 10 194 

1918 81 26 39 12 188 

I9I9Q 70 21 26 8 239 

1920 25 26 5 5 66 

Ig21 6 27 4 18 12 

1922 77 18 51 II 307 

1923 40 14 37 Io 277 

1924 64 17 2 6 205 

1925 89 21 38 9 304 


IQI2-13 IQI13-14 I914-I15 1915-16 1916-17 
6 


Res. Grad. . . . 4 5 8 10 
tea year... 176 169 167 177 213 
Second year. . . 186 197 197 226 234 
First year... 287 260 288 308. 335 
Unclassified .. 84 64 68 66 64 
Specials... . 5 I 5 I 2 


744 695 730 786 858 


1918-19 -I9 I9I9-20 1920-21 1921-22 1922-23 
Res. Grad. .. . 3 — 8 II 8 12 
Third year... 37 67 156 196 271 232 
Second year. . . 24 66 221 285 246 261 
First year... 36 153 438 363 383 

Unclassified .. 13 21 59 ‘ go 49 
Specials .... I _— I — 45 


—— —_— __ —_— —_—— 


II4 307 883 945 1002 ro18 


In the present first year class one hundred and seven colleges 
and universities are represented as follows (the corresponding figures 
for the other two classes, at the time they entered, will be found in 
34 Harv. L. Rev. 198 and 35 Harv. L. Rev. 184): 

Harvard, 89; Princeton, 32; Yale, 18; Amherst, Dartmouth, 14; 
Brown Univ., Univ. of Michigan, 13; Boston College, 12; Williams 
Coll., 11; Univ. of California, 8; Bowdoin Coll., Lafayette Coll., 
Univ. of Pennsylvania, 7; Georgetown Univ., Univ. of Minnesota, 6; 
Holy Cross Coll., Howard Univ., Wesleyan Univ. (Conn.), 5; Coll. 
of the City of New York, Colgate Univ., Cornell Univ., Univ. of 
Illinois, Univ. of North Carolina, Univ. of Notre Dame, Ohio State 
Univ., Pomona Coll., Trinity Coll. (Conn.), Wabash Coll., 4; Univ. 
of Chicago, Columbia Univ., Georgetown Coll. (Ky.), Hamilton Coll., 
Johns Hopkins Univ., New York Univ., Northwestern Univ., Oberlin 
Coll., Union Coll. (N. Y.), United States Naval Academy, Univ. of 
Virginia, Univ. of Washington, Univ. of Wisconsin, 3; Univ. of 





* These figures are for the special session which began on February 3, 1919, and 
ended on August 30, 1919. 
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Alabama, Univ. of Delaware, Indiana Univ., Univ. of Kansas, 
Leland Stanford Jr. Univ., Univ. of Maine, Mass. Institute of Tech- 
nology, Univ. of Nebraska, Oxford Univ., Swarthmore Coll., United 
States Military Academy, Washington & Jefferson Coll., Washington 
& Lee University, West Virginia Univ., 2; Allegheny Coll., Univ. of 
Arkansas, Cambridge Univ. (England), Case School of Applied 
Science, Clark Coll., Clarkson Coll. (Ky.), Colby Coll., Colorado 
Coll., Univ. of Colorado, De Pauw Univ., Dickinson Coll., Fair- 
mount Coll., Fordham Univ., Furman Coll., George Washington 
Univ., Gonzaga Univ. (Wash.), Grinnell Coll., Hamline Univ., 
Havana Univ., Haverford Univ., Hope Coll., Lehigh Univ., Middle- 
bury Coll., Mississippi Agr. & Mech. Coll., Univ. of Mississippi, 
Missouri State Teachers Coll., Univ. of Missouri, Univ. of Montana, 
Morningside Coll., Mount Allison Univ., Univ. of Nevada, North 
Dakota Agr. Coll., Univ. of Oklahoma, Univ. of Oregon, Pennsyl- 
vania State Coll., Purdue Univ., Univ. of Redlands, Rice Institute, 
Rutgers Coll., St. John’s Coll. (Md.), St. Louis Univ., Univ. of the 
South, Univ. of Southern California,, Univ. of Tennessee, Univ. of 
Texas, Tufts Coll., Tulane Univ., Ursinus Coll., Vanderbilt Univ., 
Washington Coll., Westminster Coll., Wofford Coll., 1. 





THE SERVICE LETTER Laws. — “‘We have attempted merely to 
indicate sufficient grounds upon which they might reasonably have 
acted ... to show that it is not demonstrated that they acted 
arbitrarily, and hence that there is no sufficient reason for holding 
that the statute deprives the corporation of its liberty or property 
without due process of law.”’! In thus disposing of its first case on 
the constitutionality of the Service Letter Laws, the United States 
Supreme Court reasserts its consciousness of the relation of the 
courts to “police” legislation. Articulated by Chief Justice Mar- 
shall,? this consciousness has been constantly reiterated by succeeding 
courts;* but it has been practically denied by the iron-bound con- 
ception of liberty which has followed interpretation of the Fourteenth 
Amendment.‘ The extending labor legislation of the past fifty years 





1 Mr. Justice Pitney in Prudential Insurance Co. v. Cheek, 42 Sup. Ct. 
Rep. 516, 523 (1922). For the facts of this case see RECENT CASES, infra, 
21 


. 216. 

2 See McCulloch ». Maryland, 4 Wheat. (U.S.) 316, 421 (1819). 

§ See Holden v. Hardy, 169 U.S. 366, 395 (1898); Booth ». Illinois, 184 
U.S. 425, 429 (1902); Chi., B., & Q. Ry. Co. ». McGuire, 219 U.S. 549, 569 
(1911); Block v. Hirsh, 256 U.S. 135, 158 (1921). 

‘ Allgeyer v. Louisiana, 165 U.S. 578 (1897); Lochner ». New York, 198 
U.S. 45 (1905); Coppage v. Kansas, 236 U.S. 1, 19 f.(1915); Opinion of the 
Justices, 220 Mass. 627 (1915). See Roscoe Pound, “Liberty of Contract,” 
18 YALE L. J. 454. It is now clear that the term “liberty” includes the free- 
dom of contract. Allgeyer v. La., supra; Lochner v. N.Y., supra. It is 
equally clear that these rights are not absolute, but recede before the exercise 
of the “police power.” McLean v. Arkansas, 211 U.S. 539 (1909). See 
FREUND, PoticE Power, 308, §§ 498-503. See 28 Harv. L. Rev. 496. Less 
definite are the limits of this power: what acts aim “directly to secure and 
promote public welfare,” and what acts are unreasonable or arbitrary in the 
attainment of those aims, are troublesome questions. See Lochner »v. N. Y., 
supra, 57, 61. See George W. Wickersham, “The Police Power: A Product 
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has recurrently encountered the “due process” clause.> In the con- 
flict between the interests of the “individualists” and the interests 
seeking expression and protection through legislation, a storm has 
settled about the reviewing courts. This conflict, tinged with indi- 
vidual feelings and economic theory,’ has silhouetted the constitu- 
tional principle of freedom of contract against the sky of a sociologi- 
cal era, and caused jurists to ponder the attitude of the courts toward 
legislation.’ 

The Service Letter Laws * are aimed to remedy a wide-spread 
industrial evil among laborers in aggravated unemployment and 
hardship, “black-listing.” ® These laws have met the obstructions 
common to all legislative innovations. The federal government en- 
acted a law of limited scope in 1872.!° Eight states" have since 
adopted similar legislation. In every state in which the question 
has been litigated prior to the present decisions the statute has been 
held repugnant to the due process clause.” The arguments urged 
against the validity of the legislation are four: (1) that the require- 
ment of the statement of a “‘true cause” impliedly prohibits dis- 
charge without cause, and thereby limits the freedom of contract; ® 
(2) that the liberty to speak includes the correlative right to remain 
silent; * (3) that the statute, in that it compels one to speak, denies 





of The Rule of Reason,” 27 Harv. L. REv. 297. Authorities agree that the 
exercise of the ‘“‘police power” is subject to judicial review. McLean », 
Arkansas, supra; Chi., B., & Q. Ry. Co. v. McGuire, supra, 569. 

5 See authorities cited supra. : 

® See Learned Hand, ‘‘Due Process of Law and the Eight Hour Day,” 
21 Harv. L. REV. 495, 500-So1. 

7 For significant expressions of this and related problems, see Learned 
Hand, supra, 21 Harv. L. Rev. 495; Francis J. Swayze, “Judicial Construc- 
tion of the Fourteenth Amendment,” 26 Harv. L. Rev. 1; Geo. W. Wicker- 
sham, supra, 27 Harv. L. Rev. 297; Felix Frankfurter, ‘‘Hours of Labor and 
Realism,” 29 Harv. L. REv. 353; Chas. M. Hough, ‘‘Due Process of Law— 
To-day,” 32 Harv. L. Rev. 218; Geo. W. Wickersham, ‘Police Power and 
the New York Emergency Rent Laws,” 69 U. or Pa. L. REV. 301. 

8 For a typical statute, see Prudential Ins. Co. ». Cheek, supra, and Chi., 
R.1., & Pac. Ry. Co. v. Perry, 42 Sup. Ct. Rep. 524 (1922), RECENT CASEs, 
infra, p. 216. 

® For the conditions which have motivated these laws, see Cheek v. Pru- 
dential Ins. Co., 192 S. W. 387, 389 (Mo. 1917); St. Louis, S. W. Ry. Co. of 
Texas v. Hixon, 126 S. W. 338, 342 (Tex. 1910). 

10 See Act June 7, 1872, c. 322, §24; U.S. Rev. Stat. $4551. The act 

applied only to seamen. 
w % See 1891 Grorota Acts, vol. 1, p. 188; 1914 INp. Stat. (BuRNS ANN.) 
§ 8009; 1915 Kan. Gen. Stat. (McINtTosH) § 5950; 1919 Mo. Rev. Start. 
$9780; 1921 Mont. Rev. Cones (CHOATE) § 3094; 1913 Nes. Rev. Stat. 
§ 3572; Oxia. Rev. Laws § 3769; Trex. Rev. Crvit Stat., Art. 594. 

12 Wallace v. Ga., C., & N. Ry. Co., 94 Ga. 732, 22 S.E. 579 (1894); 
Atchison, T., & S. F. Ry. Co. v. Brown, 80 Kan. 312, 102 Pac. 459 (1909); 
St. L., S. W. Ry. Co. ». Griffin, 106 Tex. 477, 171 S. W. 703 (1914) (overruling 
St. L., S. W. Ry. Co. ». Hixon, 126 S. W. 338 (Tex. Civ. App. 1910), reversed 
in 137 S. W. 343 (1911) on non-constitutional grounds); Galveston, H. & 
S. A. Ry. Co. v. King, 174 S. W. 335 (Tex. 1915); Galveston, H. & S. A. Ry. 
Co. v. State, 175 S. W. 1096 (Tex. 1915). 

8 St. L., S.W. Ry. Co. v. Griffin, supra. 

4 Atch. T. & S. F. Ry. Co. v. Brown, supra; Wallace v. Georgia, C. & N. 
Ry. Co., supra, 
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the right guaranteed by the state constitution that one may freely 
speak; x ) that the statute abridges the “fundamental” rights of 
terminating the contract of employment at will, with or without 
cause, and not divulging the reasons. It is a sufficient answer to 
the first that it is a false interpretation. A denial of the second and 
third scarcely needs authority. The fourth objection begs the ques- 
tion as to whether these rights are alterable by statute.” Obviously 
every change ever initiated in the law deprived every man of his then 
existing liberty, the liberty from the duties newly imposed, the rights 
newly created. The result of this abstract approach is not justice.'® 

Granting that the “police power” survived the passing of the 
Fourteenth Amendment, the proper question becomes: Is this statute 
within the scope of that power? To answer this we ask: (1) What 
was its purpose; and (2) are the means to that end unreasonable 
and arbitrary.!® In this review of legislation the attitude and method 
of approach of the court are of prime importance, and should be 
considered with separate reference to each of the above questions. 
At the outset, the attitude of the court should be one of disinclina- 
tion to review an act of the legislature.” As a matter of policy, the 
courts very properly presume that a statute is constitutional. But 
this policy, generally enunciated, is in effect denied by abruptly 
deciding a case on an abstract principle taken as absolute.” A ju- 
dicial proceeding inherently implies consideration of all pertinent 
facts. The presumption being overthrown, the court should demand 
the complete factual background of the legislation. 





% Atch., T.&S. F. Ry. Co. v. Brown, supra. 

16 See Prudential Ins. Co. v. Cheek, supra. 

17 An enlargement of this argument speaks of the right to be “silent and 
safe” and free from burdensome litigation following inaccurate service letters 
innocently based on misinformation. Atch., T. & S. F. Ry. Co. »v. Brown, 
supra. 

18 See Roscoe Pound, ‘‘ Mechanical Jurisprudence,” 8 Cor. L. REv. 605. 

19 See Holden v. Hardy, supra, 398; Booth v. Ill., supra, 429; Marcus 
Brown Holding Co. v. Feldman, 269 Fed. 306, 316 ff. (S. D. N. Y., 1920). 

20 “We have no concern with the question whether those means were the 
wisest.” Per Holmes, J., in Block v. Hirsh, 256 U.S. 135, 158 (1921). 

21 Marcus Brown Holding Co. v. Feldman, supra; afi’d in 256 U.S. 170 
(1921). Authorities are collected in BLiack, ConstTiTuTIONAL Law, 3 ed., 
68. See, for the classic utterance of this policy, THAYER, LEGAL Essays, 1, 
20, et seq. 

2 See Lochner v. N. Y., supra. This statement is illustrated by a contrast 
of the opinion and the dissent of Mr. Justice Holmes and Mr. Justice 
McKenna respectively, in Block v. Hirsh, supra. “They are as absolute as 
maxims,” Mr. Justice McKenna, ibid., 163. 

23 Contrast the method of approach by the court in Lochner ». N. Y., 
supra, and Muller v. Oregon, 208 U.S. 412 (1908); Ritchie v. People, 155 Ill. 
98 (1895), and Booth ». Ill., supra; Coppage v. Kansas, supra, and Holden 
v. Hardy, supra; Adams v. Tanner, 244 U.S. 590 (1917), and Walls v. Mid- 
land Carbon Co., 254 U.S. 300 (1920); Opinion of the Justices, supra, and 
Block v. Hirsh, supra; Adair v. U.S., 208 U.S. 161 (1908), and Chi., B. & 
Q. Ry. Co. ». McGuire, supra. From the very definition of “police power,” 
it seems paradoxical to consider a “police”? measure without the facts of the 
time which determine its reasonableness. See Marcus Brown Holding Co. ». 
Feldman, supra, 317. See Felix Frankfurter, supra, 29 Harv. L. REv. 353, 
365. Courts take judicial notice of facts of common knowledge. See Muller 
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The purpose of the Service Letter Laws, the protection of the right 
to obtain employment, a right recognized by the common law,” is 
clearly within the scope of the “‘police power.” Its “public” nature 
appears from a consideration of the effects of non-protection of the 
right. The court’s attitude in the second phase of judicial review, 
the treatment of the means as not plainly unadapted to attaining 
legitimate ends, follows naturally. The proper approach must be 
that of the principal case: Are the means to the end, the particular 
enactment, plainly arbitrary or unreasonable? The individual seek- 
ing expression of his legitimate interests has three avenues: the 
courts, applying principles snatched from the nebula of the common 
law, — but the common law has never recognized a duty to give a 
service letter;** contractual bargaining with the employer, — but 
the inequality of the parties in this respect has long been recog- 
nized;?’ and the legislature, where the fundamental principles un- 
dergo a process of creative adaption to the changing conditions of life, 
affording, therefore, the only practicable means of securing this 
protection. 

The court having at the outset refused to consider legislative mo- 
tives,2® now simply gives ear to interests which have not been pro- 
tected, and asks: Have other interests, such as individual freedom 
of contract, been sacrificed? And, further, is the sacrifice, if any, so 
great as to nullify the social gain from the legislation? The service 
letter cases are comparatively easy because of a probable negative 
answer to the former question. The answer to the latter is clearly 
negative.2® The Supreme Court in adopting the tests here set forth 
reaches a healthful result,®° indicative of the growing tendency away 
from the judicial ‘“‘veto” of social legislation. 





v. Oregon, supra, 420-421. But the experience of the letter laws demonstrates 
the sad truth that ‘common knowledge” among the judges of the “facts of 
life’’ follows the actual existence of those facts by the interval between the 
passing of the act and the supporting decision, here decades of retrogression. 

* This right was recognized by giving damages for the libellous destruction 
thereof. See Cheek v. Prud. Ins. Co., supra, 393. See CooLry, Torts, 2 ed., 
328. 

% See cases, note 9, supra. 

( ed pen C. C. & St. L. Ry. Co. ». Jenkins, 174 Ill. 398, 51 N. E. 811 
1898). 

27 See Holden v. Hardy, 169 U.S. 366, 397 (1898). 

% Cf. 35 Harv. L. REv. 859. 

29 One further argument urged in opposition is that legislation favoring a 
class is undesirable. Lochner v. New York, supra. But reasonable “police” 
legislation subjected to the foregoing judicial tests serves only to prevent the 
parasitic growth which it is charged with furthering. See Roscoe Pound, supra, 
18 YALE L. J. 454. 

30 “Whether the enactment is wise or unwise, whether it is the best means 
to achieve the desired result, whether in short, the legislative discretion within 
its prescribed limits should be exercised in a particular manner, are matters 
for the judgment of the legislature, and the earnest conflict of serious opinion 
does not suffice to bring them within the range of judicial cognizance.” Per 
Justice Hughes, Chi., B. & Q. Ry. Co. ». McGuire, supra, 569. See Adair ». 
United States, supra, 187. 
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THe New York CrimInat Anarcuy Act. — Under the Criminal 
Anarchy Act,! the Court of Appeals of New York has sustained the 
conviction of a newspaper publisher for printing the manifesto of the 
Left Wing of the Socialist Party.2 The Act makes it a felony to 
advocate “the doctrine that organized government should be over- 
thrown by force or violence, or by assassination . . . or by any 
unlawful means,’’ or to publish a writing so advocating.2 The mani- 
festo invited the workers of the world to join in a mass strike, de- 
stroy the capitalistic government through economic paralysis, and 





1 See Consort. Laws, c. 40, §§ 160, 161; 1918 Prenat Law, §§ 160, 161. 
This act was passed in 1902, soon after the assassination of President McKin- 
ley in Buffalo, but lay dormant for eighteen years, until the present prose- 
cution was begun. See CHAFEE, FREEDOM or SPEECH, 188. A very similar 
statute is in force in Washington. See 1909 WasH. Laws, c. 249, § 312. See 
State ». Fox, 71 Wash. 185, 127 Pac. 1111 (1912); Fox v. Washington, 236 
U. S. 273 (1915). 

2 People v. Gitlow, 234 N. Y. 132, 136 N. E. 317 (1922). For the facts 
of this case see RECENT CaSEs, infra, p. 210. 

’ The constitutionality of the present act was unanimously upheld. The ~ 
pertinent provision of the New York Constitution is as follows: ‘Every citi- 
zen may freely speak, write and publish his sentiments on all subjects, being 
responsible for the abuse of that right; and no law shall be passed to restrain 
or abridge the liberty of speech or of the press.”’ See N. Y. Consr., Art. I, §8; 
2 McKInNEyY, Consot. Laws N. Y., 185. This provision has been held not 
to forbid punishment for publication of matter injurious to society according 
to the standard of the common law. People ». Most, 171 N. Y. 423, 64 N. E. 
175 (1902). See 16 Harv. L. Rev. 55. The constitutionality of the statute 
has not been unquestioned. See FrREuND, Potice Power, § 478. 

It seems quite settled, however, that this and similar statutes represent 
legitimate exercise of the police power, under the state constitutions. People 
v. Lloyd, 136 N. E. 505, 512, 513 (Ill. 1922); People v. Wieler, 204 Pac. 410 
(Cal. 1922); State v. Laundy, 204 Pac..958 (Ore. 1922); State v. Hennessy, 
195 “Pac. 211 (Wash. 1921); State v. Sinchuk, 96 Conn. 605, 115 Atl. 33 
(1921); State v. Tachin, 92 N. J. L. 269, 106 Atl. 145, 93 N. J. L. 485, 108 
Atl. 318 (1919); State v. Moilen, 167 N. W. 345 (Minn. 1918); State v. Fox, 
71 Wash. 185, 127 Pac. 1111, (1912). In most of these cases the statutes 
upheld were Criminal Syndicalism acts, but the constitutional questions 

resented are about the same. The New Mexico peacetime sedition statute was 
eld unconstitutional as prohibiting agitation for peaceful change in govern- 
ment, and for indefiniteness. State ». Diamond, 202 Pac. 988 (N. Mex. 
1921). Part of the New Jersey sedition act, making it criminal to become 
a “member of any society organized to encourage opposition to the govern- 
ment of the United States, was held invalid because it did not specif 

violence as essential to criminality. State v. Gabriel, 95 N. J. L. 337, 112 Atl. 
611 (1921). See 1918 Laws N. J., c. 44, § 3. For a list and summary of state 
statutes affecting freedom of speech and the press, see CHAFEE, FREEDOM OF 
SPEECH, 399 ef seg. The constitutionality of these statutes has been attacked 
on eight grounds: (1) that they do not define the offense with sufficient cer- 
tainty; (2) that they are class legislation; (3) that they violate the consti- 
stutional guarantee of freedom of speech and the press; (4) that they punish 
for constructive treason, contrary to the Constitution of the United States, 
Art. 3, § 3; (5) that the long imprisonments authorized are cruel and unusual 
punishments; (6) that the acts violate the constitutional guarantee of free- 
dom of assembly; (7) that incitement of opposition to the federal gov- 
ernment is not punishable by the states; (8) that because of indefiniteness 
the statutes delegate to the jury the legislative function of determining what 
words have punishable tendency. 

In the present case, the defendant has applied to the Supreme Court of 
the United States for a writ of error, which was granted November 27, 1922 
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set up a dictatorship of the proletariat. Nowhere was the use of 
force or violence directly counseled. 

The requisites of criminality specified by the legislature are: (1) 
advocacy; (2) of overthrowing organized government; (3) by force 
or violence or other unlawful means.* The first element was clearly 
present. The defendant was not convicted for his belief, but for 
publishing a manifesto which a jury could easily find was more than 
an academic discussion.’ 

Does the second requisite refer to governments other than our 
own? * Our traditional policy has been to continue America as the 
haven of political refugees from other lands, and that policy is a 
guide to statutory interpretation.® Must the defendant advise the 
abolition of all government, or is it enough that he desire the over- 
throw of the present state or federal government? The name of the 





according to unofficial newspaper reports. It is settled that the federal Bill 
of Rights does not restrict state legislation; United States v. Cruikshank, 
92 U. S. 542, 552 (1875); Barron v. Baltimore, 7 Peters (U. S.), 243 (1833). 
and that the “privileges and immunities” clause of the Fourteenth Amend- 
ment does not do so. Twining v. New Jersey, 211 U. S. 78, 98 (1908). See 
Slaughter House Cases, 16 Wall. (U. S.) 36, 74, 79 (1873). See contra, dis- 
sents in Patterson v. Colorado, 205 U. S. 454, 464 (1907), and Twining ». 
New Jersey, 211 U. S. 78, 114 et seg. (1908). It may be argued, however, that 
the Fourteenth Amendment guarantee of life, liberty and property protects 
against state denial of the liberty to advocate overthrow of the government by 
a mass strike. See dissents of Mr. Justice Brandeis in Gilbert v. Minnesota, 
254 U.S. 325, 343 (1920), and of Mr. Justice Harlan, in Patterson v. Colorado, 
supra, at 465. The Fourteenth Amendment recognizes “liberty” as fully as 
“property,” and bars the states from unwarranted interference with either. 
See Coppage v. Kansas, 236 U. S. 1, 17 (1915). 

* See REVOLUTIONARY AGE, June 5, 1919, 15. 

5 This is perhaps the strongest passage: ‘Revolutionary Socialism... 
proposes to conquer the power of the state . . . by means of political action 

. in the revolutionary Marxian sense which does not simply mean parlia- 
mentarism, but the class action of the proletariat in any form having as its 
objective the conquest of the power of the state.” Jbid. Similar expressions 
appear in publications which have been allowed to circulate freely. See 
AMERICAN LABOR YEARBOOK, 1919-20, 418. 

6 It should be observed that there is no specific requirement that there be 
any danger that the advocacy will accomplish its purpose. Cf. the “clear 
and present danger” test applied by the United States Supreme Court to the 
prosecutions under the Espionage Act. See notes 27, 28, 209, infra. By the 
common law, words inciting to crime were not generally punishable as attempts 
or solicitations unless there was dangerous proximity to success. See Joseph 
H. Beale, ‘Criminal Attempts,” 16 Harv. L. REV. 491, 501 et seq; Zechariah 
Chafee, Jr., ‘Freedom of Speech in War Time,” 32 Harv. L. REV. 932, 963 
et seg.; and see 33 Harv. L. Rev. 442... See also 1 WHARTON, CRIMINAL Law, 
Kerr’s 11 ed., sf 213, 218; CHAFEE, FREEDOM OF SPEECH, 169 e¢ seq. 

7 The crime was an act, not words. Had the manifesto been spoken instead 
of written, the difficult question of intent would have arisen. Would the 
uttering of these words, without intent to advance their cause, be criminal? 
The word “advocate” seems to require such intent. At common law mens 
rea was an essential attribute of felony. See 1 BisHop, NEw CrimINnAL Law, 
8 ed., c. 18. 

8 If so, much of the recent Irish propaganda in New York was criminal. 
The court suggests that the legislature would naturally think of self-preser- 
vation rather than the protection of foreign governments. See People ». 
Gitlow, 136 N. E. 317, 319 (1922). 

® See BLack, INTERPRETATION OF LAws, 2 ed., 285; 2 LEWIS’ SUTHERLAND, 
STATUTORY CONSTRUCTION, 2 ed., § 462, 











NOTES 201 


crime suggests the former,'® and on this ground two judges dissented 
in the present case. The omission in the act of “the” or “an” 
before the words “organized government” bears out this interpreta- 
tion. Granting its correctness, can the case be sustained upon the 
ground suggested by Chief Judge Hiscock, that dictatorship of the 
proletariat is not government at all, as that term is used by the 
legislature? * If the power to compel obedience be the criterion of 
government," proletarian dictatorship as manifested in Russia seems 
not devoid of the essential attribute. 

Force or violence, in so many words, was not advocated. The 
manifesto urged substitution of proletarian dictatorship for parlia- 
mentary government, by means of a mass strike, and mentioned the 
Winnipeg strike as showing the trend toward revolution.® The 
court, however, suggested four bases for finding such advocacy. 
(1) Communism is so repugnant to the American mind that it could 
not be adopted without violence, and hence the defendant advocated 
violence. But can it be said that to advise something which may 





10 Anarchy is defined as ‘‘ Absence of government; the state of society where 
there is no law or supreme order; absence of regulating power in any sphere.” 
See WEBSTER, NEw Int. Dict. For extended discussion of the doctrines of 
anarchy, see BERTRAND RUSSELL, PROPOSED ROADS TO FREEDOM, c. 2. 

11 Judges Pound and Cardozo. See People v. Gitlow, 136 N. E. 317, 326 
(1922). “Although the defendant may have been the worst of men, although 
Left Wing socialism is a menace to organized government, the rights of the 
best of men are secure only as the rights of the vilest and most abhorrent are 
protected. Defendant has been convicted for advocating the establishment of 
the dictatorship of the proletariat, and not for advocating criminal anarchy.” 
Ibid. at 327. 

2 See ibid. at 325. Certain passages of the manifesto indicate that even 
the dictatorship of the proletariat is to be but temporary, and is to be fol- 
lowed by complete absence of restraint. ‘‘Together with the government of 
the proletarian dictatorship there is developed a new government which is no 
longer government in the old sense. . . . Out of workers’ control of industry 
introduced by the proletariat dictatorship, there develops the complete struc- 
ture of Communist Socialism — industrial self-government of the communis- 
tically organized producers. When this structure is completed . . . the dic- 
tatorship of the proletariat ends, in its place coming the full and free social and 
individual autonomy of the Communist order.”” REVOLUTIONARY AGE, supra. 

18 Government is defined as ‘“‘The authoritative direction and restraint exer- 
cised over the actions of men in communities, societies or states.” See Cent. Dict. 

14 See note 5, supra. But see Skeffington v. Katzeff, 277 Fed. 129, 133 
(1st Circ., 1922). 

16 “Strikes are developing . . . the striker-workers trying to usurp functions of 
municipal government, as in Seattle and Winnipeg.” See People v. Gitlow, 136 N. E. 
317, 321 (1922). 

16 The courts have read violence into all sorts of radical propaganda. 
Thus ‘Worker of the World! Awake! Rise! Put down your enemy and 
mine. . . . Capitalism” has been held “clearly an appeal... to put down 
by force the Government of the United States.” See Abrams 2. United States, 
250 U. S. 616, 620 (1919). “I wish Wilson was in hell, and if I had the 
power I would put him there,’ was held a threat to kill the President. United 
States v. Clark, 250 Fed. 449 (sth Circ. 1918). See 32 Harv. L. REv. 724. 
The Circuit Court of Appeals has characterized the Communist Party a violent 
organization, because of the language of its manifesto. See Skeffington »v. 
Katzeff, supra. See also People v. Lloyd, 136 N. E. 505, 530, 536 (Ill. 1922). 
See John H. Wigmore, “Abrams ». U. S.; Freedom of Speech and Freedom of 
Thuggery in War-Time and Peace-Time,” 14 ILL. L. REV. 539, 557 e¢ seg. And see 
Burleson v. United States, 274 Fed. 749, 752 (App. D. C,, 1921). 
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produce violent opposition is pro tanto to advise violence? !” Orderly 
adoption of measures which a few years before seemed utterly re- 
pugnant to the popular mind is not unknown.!* (2) Judicial notice 
that a mass strike is bound to be accompanied by violence. But the 
theory of the strike is non-violent,!® and no such strike has been 
conducted in this country, and none is imminent. Is not a@ priori 
cognizance that practice will not accord with theory a far extension 
of judicial notice? ?° (3) Judicial notice that the Winnipeg strike 
brought violence. The inevitable nature of such violence, however, 
is hardly a matter of common knowledge. (4) The intemperate lan- 
guage of the manifesto, exemplified by such words as “revolt,” 
“revolutionary,” “militant,” “mass struggle” and the like." These 
startling words are undeniably florid, but they are all susceptible of 
peaceable connotation, and the defendant should be given the benefit 
of the doubt. 

Did the manifesto advocate that its ends be accomplished by 
unlawful means? The court took judicial notice that such a radical 
change in government could not lawfully be attained, and that a 
mass strike is bound to be unlawful.” By the principle ejusdem 





17 The doctrine is an extension of the theory that an act which provokes 
a breach of the peace is criminal. See Gilbert v. Minnesota, 254 U.S. 325, 
331 (1920); People v. Most, 128 N. Y. 108, 115, 27 N. E. 970, 972 (1801). 
It may have the effect, however, of making a man a criminal simply because 
his neighbors have no self-control and cannot refrain from violence. See 
CHAFEE, FREEDOM OF SPEECH, 172, 183 et seg. Accordingly it has been held 
lawful for an unpopular organization to hold a public meeting, knowing that 
it will probably be violently molested. Beatty v. Gillbanks, 9 Q. B. D. 308 
(1882). Cf. Star Opera Co. v. Hylan, 109 N. Y. Misc. 132 (1919). See Dicey, 
LAW OF THE CONSTITUTION, 8 ed., c. 7. 

18 The prohibition legislation, for instance. Placards urging the people to 
start a run on the banks overturned the government of England in 1832, and 
precipitated a revolution which the vote of the electorate had failed to ac- 
complish. See CHAFEE, op. cit., 260. The very recent victory of the Italian 
Fascisti indicates that change may be radical and yet be peaceable. See 
State v. Diamond, 202 Pac. 988, 991 (N. Mex., 1921), pointing out that revo- 
lution is not necessarily violent. But see People v. Lloyd, 136 N. E. 505, 530, 
536 (Ill., 1922). 

19 By “mass strike” the manifesto seems to mean the general strike, which 
is a familiar aim of radical agitation. See CHAFEE, op. cit., 140, 257-261. 
See also BERTRAND RuSSELL, PRoposED ROADS TO FREEDOM, 67. See ‘Pro- 
gram of the Communist Party,” AMERICAN LABoR YEAR BOOK, 1919-20, 418. 

20 The basis of judicial notice is common knowledge or indisputable truth. 
Does this basis exist in the case of complex social aims and processes? As to the 
general principle of judicial notice, see 4 W1GMORE, EVIDENCE, § 2565 et seq. 

21 “They are crimes against rhetoric, against oratory, against taste, and 
perhaps against logic, but . . . the Constitution of the United States neither 
in itself nor by any subsequent amendments has provided for the government 
of the people of this country in these regards. It is a novelty in this country to 
try anybody for making a speech.” — Evarts’ argument in defense of President 
Johnson. See 1 ARGUMENTS AND SPEECHES OF W. M. Evarts, 456. 

Exaggerated language is the stock in trade of socialistic agitation, and has 
been since the Communist Manifesto of 1848. The exhortations seem better 
calculated to amuse than to alarm. See CHAFEE, op. cit., 139. Something 
usually has to be allowed for ‘“‘a little feeling in men’s minds” when wild 
talk is being weighed. See Coortry, CoNnsTITUTIONAL LimiTaTIons, 7 ed., 
613, 614. See also Zechariah Chafee, Jr., ‘A Contemporary State Trial,” 
33 Harv. L. REv. 747, 757, 758. 

% See People v. Gitlow, 136 N. E. 317, 321, 324 (1922). 
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generis, unlawful means should be construed to refer to means similar 
to force or violence. Otherwise the question of constitutionality 
becomes acute, for to make criminal the advocacy of a conspiracy * 
to cripple business by striking is very different from punishing ad- 
vocacy of assassination. A statute should be construed so far as 
possible to avoid such doubtful questions of constitutionality.™ 
The validity of the conviction may be questioned because of the 
failure of the court to insist upon a showing of “clear and present 
danger” that the publication of the manifesto would bring about 
the substantive evils that the legislature may prevent.?” It is as- 
sumed that the bad tendency of the words brings them within the 
scope of the police power. The soundness of this assumption has 
been authoritatively questioned,?* although many courts affirm it.” 





23 When there are general words following more particular and specific words, 
the former must be construed as confined to things of the same kind. See 2 
LEWIs’ SUTHERLAND, STATUTORY CONSTRUCTION, 2 ed., §§ 414 et seq., 422 et seq. 

% By the New York law it is unlawful to conspire to commit an act in- 
jurious to trade and commerce. See Consort. Laws, c. 40, § 580. The offense 
is but a misdemeanor, while advocacy of the overthrow of government by 
“unlawful means” is a felony. 

% See FrEUND, PoticE Power, § 475 et seg. The difference lies in the fact 
that assassination may be accomplished in a moment, without warning, by a 
single person, while a strike requires numbers, time and publicity. The state 
may suppress incitement to assassination because the danger can be coped with 
in no less drastic way. See People v. Most, 171 N. Y. 423, 430; 64 N. E. 
175, 178 (1902). See CHAFEE, op. cit., 165, 173, 205. As to the common law 
of solicitations to crime, see 1 WHARTON, CRIMINAL Law, Kerr’s 11 ed., § 218. 

% See Fox v. Washington, 236 U.S. 273, 277 (1915); United States ». 
Delaware & Hudson Co., 213 U.S. 366, 407 (1909). See BLAck, INTERPRETA- 
TION . Laws, 2 ed., 110; 1 Lewis’ SUTHERLAND, STATUTORY CONSTRUCTION, 
2 ed., § 83. 

27 This is the requirement of the United States Supreme Court in cases 
under the Espionage Act. See Schenck ». United States, 249 U.S. 47, 52 
(1919). Cf. Frohwerk v. United States, 249 U.S. 204 (1919); Debs v. United 
States, 249 U.S. 211 (1919). The “clear and present danger” test has not 
been expressly disowned by the Court, but in later cases there has been a tend- 
ency to get away from it. See Abrams v. United States, 250 U.S. 616, 
(1919); Schaefer v. United States, 251 U.S. 466 (1920). In a more recent 
case the opinion of the court seems to proceed entirely upon the idea that 
words may be punished if they have a tendency to bring about bad ends. 
See Pierce v. United States, 252 U.S. 239, 249 (1920). As to the position of 
the Supreme Court on this subject, see Herbert F. Goodrich, “Does the Con- 
stitution Protect Free Speech?” 19 Micu. L. REv. 487, 491 e¢ seg. See also 
Zechariah Chafee, Jr., supra, 32 Harv. L. REV. 932, 966 e¢ seg; supra, 33 
Harv. L. Rev. 747, 764 et seq. 

28 See Schenck v. United States, supra; Masses Publishing Co. »v. Patten, 
244 Fed. 535, 540 (S. D. N. Y., 1917), reversed 246 Fed. 24 (2d Circ., 1917). 
See also the dissents of Mr. Justice Holmes and Mr. Justice Brandeis, in 
Abrams ». United States, supra, Schaefer v. United States, supra, Pierce v. 
United States, supra, and Gilbert v. Minnesota, 254 U.S. 325, 334 ef seq. 
See State v. Diamond, 202 Pac. 988, 991 (N. Mex., 1921). See 2 STEPHEN, 
HIsToRY OF THE CRIMINAL Law, 300; FREUND, PoLiceE Power, §§ 476-478. 
It has been pointed out that the tendency test of illegality is impracticable, 
because social and economic tendency is unsuited for decision by judges and 
jurors. See CHAFEE, op. cit., 68, 69, 104, 132-136, 158. See also Herbert F. 
Goodrich supra, 19 Micu. L. REv. 487, 496. 

29 See People v. Lloyd, 136 N.E. 505, 512 (Ill., 1922); State v. Aspelin, 
203 Pac. 964 (Wash., 1922); State v. Tachin, 92 N. J. L. 269, 276, 106 Atl. 
145, 149, aff'd 93 N.J. L. 485, 108 Atl. 318 (1919); Masses Publishing Co. 
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At the trial, the court admitted evidence as to the conduct of the 
Winnipeg strike, introduced to show the nature of the mass strike.* 
If advocacy of anarchy is to be a crime, it seems eminently fair to 
take testimony as to what the defendant actually did advocate, 
rather than to rely upon the preconceived notions of judge and 
jury.“ But owing to the complexity of social and political phe- 
nomena, the admission of such evidence may greatly complicate the 
conduct of the trial.® 





JupiciAL DISCRETION IN THE FILING oF InrorMATIONS. — In his 
summary of the Cleveland Survey,! Dean Pound has demonstrated 
how it is sought to avoid the mechanical operation of legal rules in 
our administration of criminal justice by a series of devices introduc- 
ing the element of discretion. A judge’s assertion of discretionary 
power in a situation which the Dean’s enumeration does not include, 
raises an interesting problem.? An application was made for leave 
to file informations under the Migratory Bird Treaty Act. The ap- 
plication disclosed a prima facie violation of the regulations. Leave 
to file the informations was denied, the court saying that, “Each and 
all of them (informations) are too trivial to warrant setting in motion 
the elaborate and ponderous machinery of this Federal Court to try 
them.” ® 





v. Patten, 246 Fed. 24, 38 (2d Circ., 1917). Cf. United States v. ‘Spirit of 
76,’ 252 Fed. 946 (S. D., Cal., 1917); State v. Fox, 71 Wash. 185, 127 Pac. 
1111 (1912). And see Pierce v. United States, 252 U.S. 239, 249 (1920). See 
also 33 Harv. L. Rev. 442. Elaborate discussion of this difficult question is 
found in CHAFEE, 0p. cit., 24-31, 37-39, 49-52, 154-159, 173-180, 213-210. 
See also Herbert F. Goodrich, supra, 19 Micu. L. REV. 487, 491 et seg.; Zechariah 
Chafee, Jr., ‘‘Freedom of Speech in War time,” 32 Harv. L. REv. 932, 948 
et seq.; James Parker Hall, “‘Free Speech in War Time,” 21 Cot. L. REv. 526, 
531 et seqg.; John H. Wigmore, “Abrams v. U.S.: Freedom of Speech and 
Freedom of Thuggery in War-Time and Peace-Time,” 14 Itt. L. REV. 539, 545 
et seqg.; and see 33 Harv. L. REv. 442. 

80 The trial court confined the witness to testimony that the employees of 
various public services went on strike, and excluded evidence as to the effect 
of the strike upon Winnipeg and its people. See People v. Gitlow, 136 N. E. 
317, 321 (1922). 

31 Similar evidence has been held admissible by the Illinois court. People 
v. Lloyd, 136 N. E. 505, 531 (Ill., 1922). As to the wisdom of admitting evi- 
dence concerning the social or economic conditions advocated or complained 
of by those on trial for using words of danger or bad tendency, see CHAFEE, 
op. cit., 132-137. See also Robert Ferrari, ‘‘The Trial of Political Prisoners 
Here and Abroad,” 66 DrIAL, 647. 

% Fairness demands, of course, that defendants, as well as the state, be al- 
lowed to introduce evidence concerning the rather speculative nature of the 
state of affairs advocated. 

1 See Rosco—E Pounp, CRIMINAL JUSTICE IN THE AMERICAN CIty, 10, II. 
These devices include the dispensing power exercised at different stages and 
in varying degrees by police, prosecuting-attorneys, grand-juries and petit 
juries. There must be added judicial discretion as to sentence or suspension 
or mitigation of sentence, administrative parole or probation, and executive 
pardon. 

2 In re Informations under Migratory Bird Treaty Act, 281 Fed. 546, 548 
(D. Mont., 1922). For the facts of this case see RECENT CASES, infra, p. 219. 

3 Jn re Informations under Migratory Bird Treaty Act, supra, at 549. 
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The proceeding by information in the King’s name, in criminal 
cases, is said to be as old as the common law itself. Informations, 
according to Blackstone, were brought, either ex officio by the 
Attorney General in the King’s own suits, or were filed by the Master 
of the Crown-Office in the Court of King’s Bench in cases where the 
King was the nominal prosecutor on the relation of some informer.® 
Hawkins® says that in fact all misdemeanors, but not capital 
crimes or misprision of treason, could be prosecuted by the informa- 
tion either of the Attorney General or the Master of the Crown- 
Office. At common law, informations were merely the accusation of 
these officers, who were perfectly free in bringing them. The law 
was modified by an early statute’ which in effect required the 
Master of the Crown-Office to procure leave of court to file an in- 
formation. The statute did not attempt’to define the court’s dis- 
cretion in granting such leave but under it the judge’s power to 
deny leave, even in face of a prima facie case for prosecution, was 
quite broad. The statute did not attempt to limit, indeed ex- 
pressly excepted from its operation, the ex officio information. As 
well after the passing of this statute as before, the Attorney General 
had a right to file informations merely on his oath of office and with- 
out court leave.!° In our state courts informations were used at an 
early day." They were later resorted to in the federal courts,” 
although but rarely until recent times. And the weight of authority 
is that it is the ex officio information which prevails in our law." 
Subject to constitutional and statutory limitations and changes, the 
prerogative of the English Attorney General is vested in our prose- 
cuting attorneys. 

In the courts of the United States, the Fifth Amendment to the 
Constitution clearly prohibits the prosecution by information of 
capital or infamous crimes. It is equally clear under the Fourth 





* See BLACKSTONE, COMMENTARIES, Bk. IV, 3009. 

5 Tbid., at 308. 

6 See 2 HAWKINS, PLEAS OF THE CROWN, c. 26, §§1, 3. 

7 See 4&5 Wu. & Ma. c. 18 (1692). 

8 The practice under this act was to grant leave only after the taking of 
certain preliminary steps, a motion supported by affidavit and made in open 
court, a rule to show cause, and the filing of a recognizance by the prosecutor. 
See HAWKINS op. cit., c. 26, § 8; MATTHEWS, DIGEST OF THE CRIMINAL Law, 
288. 

® The King v. Morgan, 1 Doug. 314 (1780); The King ». Compton, Cald. 
246 (1783). See HAWKINS, op. cit., c. 26, § 9; BACON, ABRIDGEMENT, title, 
INFORMATION (D); Cuitry, CrmminaL Law, 2 ed., 852 e¢ seg. Cf. 55 Sor. J. 


199. 

10 The King ». Phillips, 3 Burr. 1564 (1764). 

1. State v. Dover, 9 N. H. 468 (1838); State v. Kittery, 5 Green (Me.) 254. 
(1828). See Comm. v. Waterborough, 5 Mass. 256, 257 (1809). . 

é "i United States v. Waller, 1 Sawy. 701, Fed. Cas. No. 16634 (Circ. Ct. D. 
al., 1871). 

13 Weeks v. United States, 216 Fed. 292 (2nd. Circ., 1914); State »v. Dover, 
supra. Cf. State v. Kelm, 79 Mo. 515 (1883); United States v. Thompson, 
251 U.S. 407, 414. See 1 Bishop, NEw CRIMINAL PROCEDURE, 2 ed., § 144; 
CLARK, CRIMINAL PROCEDURE, 2 ed., § 49; 3 FosTER, FEDERAL PRACTICE, 6 ed., 
§ 494, Contra United States v. Smith, 40 Fed. 755 (Circ. Ct. E. D. Va., 1889). : 

4 Whether a crime is infamous depends upon the punishment. If punish- 
able by imprisonment in a state prison or penitentiary for over a year, or 
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Amendment, that if an information is to be followed by the issuance 
of a warrant of arrest, probable cause must be shown to the magis- 
trate and he must pass judgment on its sufficiency.” But it is not 
easily perceived, as it has been contended,” that this Amendment 
changes the character of the information. Unless a warrant is asked, 
it has no application.!” A construction of the Fourth Amendment 
to give the court a discretion in the filing of all informations is, there- 
fore, impossible. However, informations in the federal courts proceed 
in form at least with leave of court, although as a matter of practice 
in some districts it is an assumed rather than an actual leave.* It 
is doubtless, in part, this formal application for leave that explains 
denials of the prosecutor’s right and assertions of judicial discretion 
in the matter.!® For such statements no support has been found in 
the Constitution, the Acts of Congress, nor in the common law 
precedents. The English cases *® which might seem to support such 
a view were not cases begun by ex officio information, and seem also 
to have been governed by a special statutory provision.” 

However, there is much to be said for the position taken by the 
court in the principal case. A great volume of new legislation has 
flooded the district courts with litigation.” Every consideration of 
policy demands relief from this unparalleled situation. As matters 
stand, in a class of cases to which the principal case belongs, a 
bureau official, two thousand miles away perhaps, has the discretion 
to prosecute or no. It is certainly preferable that the judge should 
say whether the court’s valuable time may be spared to try some 
petty offender. But this situation probably could be remedied more 
specifically by the creation of federal police courts with jurisdiction 





by imprisonment at hard labor, it seems, the crime is infamous. Ex parte Wilson, 
114 U.S. 417 (1884); Mackin ». United States, 117 U.S. 348 (1885). Cf. 
United States v. Moreland, 42 Sup. Ct. Rep. 368.(1922). See 1916:U.S. Comp. 
Stat. ANN. § 10, 5009. 

“|. no Warrants shall issue, but upon probable cause, supported by 
Oath, or affirmation, and particularly describing the place to be searched, and 
the persons or things to be seized.” Cf. In the Matter of a Rule of Court, 
3 Woods 502 (Circ. Ct., N. D. Ga., 1877). 

16 See United States v. Tureaud, 20 Fed. 621 (Circ. Ct., E. D. La., 1884). 

17 As in Weeks v. United States, supra. See 3 Foster, FEDERAL PRACTICE, 
6 ed. § 494, 2630. ° 

18 United States v. Simon, 248 Fed. 980 (E. D. Pa., 1918). 

19 United States v. Quaritius, 267 Fed. 227 (E. D. N. Y., 1920). See Yaffee 
v. United States, 276 Fed. 497, 499 (6th Circ., 1921); United States v. Max- 
well, 3 Dill, 275, 280, Fed. Cas. No. 15750 (Circ. Ct., W. D. Mo., 1875). 

* 20 The Queen v. Ingham, 14 Q. B. 396 (1849); The King »v. Kennedy, 86, 
L. T. Rep. 753 (1902). See Indictable Offenses Act, 11 & 12 VicT., c. 42,§ 9. 

21 In Louisiana a statute expressly requiring consent of court to proceedings 
by information has been construed to allow very little, if any, discretion to the 
judge. State v. Judge of Tenth Judicial Circuit, 33 La. Ann, 1222 (1881); 
Cf. State v. Cole, 38 La. Ann. 843 (1886). 

22 Comparing the Reports of the Attorney General for the years 1900 and 
1921, it is seen that during the fiscal year ending June 30, 1900, 17,033 criminal 
prosecutions had been terminated, leaving pending in the District and Circuit 
Courts 10,047. During the ‘fiscal year ending June 30, 1921, 47,299 criminal 
prosecutions were terminated, and 57,112 were pending July 1, 1921, in the 
District Courts. See REPORT OF THE ATTORNEY GENERAL (1900) 68-71; RE- 
PORT OF THE ATTORNEY GENERAL (1921) 151. 
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over lesser offenses. If so, there is no reason to increase the present 
number of devices affording flexibility, and invade, in so doing, the prov- 
ince of the prosecuting attorney in whom normally the discretion lies. 





WAIVER OF THE PRIVILEGE FROM COMMENT ON FAILURE TO TES- 
tiFy. — By almost universal legislation in the United States the 
accused is protected from any inference from his failure to take the 
stand. This privilege is held to extend to preliminary proceedings 
such as an application for bail,? a hearing on habeas corpus,’ or the pre- 
liminary examination before a justice of the peace,‘ as well as to the 
trial before a jury. It is also regarded as extending throughout the 
‘prosecution, the failure of the accused to testify at an earlier pro- 
ceeding not being subject to comment in the later proceeding when 
he elects to remain silent in the latter. But when the accused takes 
the stand in the later proceeding the question at once arises whether 
he has not thereby waived his privilege. In the majority of juris- 
dictions the accused is held to have waived his privilege against self- 
crimination to the extent of being subject to answer all questions 
relevant to the issue,® or to suffer unfavorable comment upon his 
failure so to answer.’ But does it follow that he should be held to 
have waived his privilege from comment on his failure to take the 
stand in some earlier proceeding? The legislature by the prohibition 
of comment upon silence is adopting the policy that the failure of a 
defendant to testify is to have no significance, the elimination of 
comment being necessary to make such a policy effective, as em- 
phasis of the silence of the accused before the jury would naturally 
lead the jury to attach significance to such silence.* The purpose of 
the adoption of such a policy is to avoid placing any pressure upon 
the defendant to take the stand.* In spite of the recent tendency of 
opinion in favor of compelling the defendant to testify in his own 





1 For the phrasing of the various enactments, see 1 WIGMORE, EVIDENCE 
§ 488. For cases construing these statutes, see 3 ANN. CAs. 164, note; 20 
Ann. CAs. 1273, note; ANN. Cas. 1917, D. 278. 

2 Newman v. Commonwealth; 28 Ky. Law. 81, 88 S. W. 1089 (1905). 

3 Swilley v. State, 73 Tex. Cr. Rep. 619, 166 S. W. 733 (1914). 

* Bunckley »v. State, 77 Miss. 540, 27 So. 638 (1900). 

5 Templeton v. People, 27 Mich. 501r (1873); Parrott v. Commonwealth, 
47 S. W. 452 (Ky., 1898). 

6 People v. Johnston, 228 N. Y. 332, 127 N.E. 186 (1920); Carpenter ». 
i +t Ala. 51, 69 So. 531 (1915). Commonwealth v. Nichols, 114 Mass. 
285 (1873). 

7 Caminetti ». United States, 242 U.S. 470 (1917); State v. Larkin, 250 
Mo. 218, 157 S. W. 600 (1913); State v. Ober, 52 N. H. 459 (1873). See 4 
WicmorE, EvIpENCE, § 2276, for a discussion of the extent of the waiver in 
jurisdictions taking a different view. 
¥ 8 Some statutes not only prohibit comment but require the court to cau- 
tion the jury against drawing any inference from the defendant’s silence. See 
WHARTON, CRIMINAL EVIDENCE, 10 ed., § 435, where this procedure apart from 
statute is supported. 

® For a discussion of the purpose of the privilege, see Wilson »v. United 
States, 149 U.S. 60, 66 (1893). See also 4 WicMoRE, EvIDENCE, § 2272. 

















208 HARVARD LAW REVIEW 


behalf 1° the judiciary is hardly in a position to bring this about. 
To attempt to do so by limiting the scope of the legislative prohibi- 
tion of comment on silence so as not to apply where the defendant 
has taken the stand in a later proceeding is not consistent with the 
prohibition. If no significance is to attach to silence during one 
phase of the trial, it seems difficult to justify attaching significance 
to it in some later phase. The defendant having made what the 
legislature has seen fit to consider a meaningless election, a meaning 
can not very well be given to it by some later act of the defendant. 

Although the same reasoning applies where there is a statutory 
provision that no reference is to be made to the failure of the accused 
to testify, a recent decision," once the defendant took the stand, 
permitted the prosecution over objection to question him in regard 
to his previous silence. The upper court affirmed this procedure on 
the ground that by taking the stand the defendant waived the benefit 
of the statute prohibiting such reference to his silence. The court 
considered that the defendant had elected to put himself in a position 
where the statute did not apply, arguing that it was not intended to 
apply in such a case because the purpose for which it was enacted is 
non-existent in a situation where the defendant has taken the stand. 
The court recognized as the purpose of the statute the prevention 
of an inference of guilt from the defendant’s failure to testify, but 
considered that any such inference was dispelled by his taking the 
stand, so that the fact of previous silence would be of no conse- 
quence. The court appears to have overlooked the fact that the 
jury is still likely to attach significance to the defendant’s previous 
silence, even though the defendant has the opportunity to explain 
it away. The result of such a decision is to place pressure upon a 
defendant to take the stand from the beginning, and to place con- 
siderable pressure on a defendant who has once remained silent so to 
continue. In both situations it removes that freedom of election 
which the state legislatures aimed to secure in passing these statutes. 
Some support for the view advanced in People v. Prevost is found 
in Commonwealth v. Smith and in Taylor v. Commonwealth,® the 
latter being relied upon in the opinion. But the Kentucky court has 
since changed its attitude “ and the Massachusetts decision does not 
give any convincing reasons for thé result therein reached. There 
are numerous decisions to the contrary “ and in the same jurisdiction 





10 See Walter T. Dunmore, ‘‘Comment on Failure of Accused to Testify,” 
26 Yate L. J. 464; Henry T. Terry, “Constitutional Provisions against 
Forcing Self-Incrimination,” 15 YALE L. J. 127; Ernest Bruncken, ‘“ Making 
the Accused Testify Against Himself,” 5 MArQuetTTEe L. REv. 82. 

11 People v. Prevost, 189 N. W. 92 (Mich. 1922). For the facts of this 
case see RECENT CASES, infra, p. 219. 

12163 Mass. 411, 40 N. E. 189 (1895). 

18 y7 Ky. Law, 1214, 34 S. W. 227 (18096). 

14 Newman v. Commonwealth, supra; Parrott ». Commonwealth, 47 S. W. 
452 (Ky. 1808). 

16 Smith v. State, 90 Miss. 111, 43 So. 465 (1907); Hare v. State, 56 Tex. 
Cr. 6, 118 S. W. 544 (1909); Newman v. Commonwealth, supra.; State ». 
Bailey, 54 Ia: 414, 6 N. W. 589 (1880); Rex v. Mah Hong Hing, 3 W. W.R. 
314 ee 1920). Cf. Myrick v. United States, 219 Fed. 1 (1st Circ., 
1915). 





NOTES 200 


in an earlier decision “ the court, in holding it error to let in evidence 
that the accused made no defense on his preliminary examination, 
adopted what is submitted to be the view more consonant with the 
purpose of these statutes. 





THE STATus oF A Cropper. — A decision ! involving the California 
Land Law? raises the much vexed problem of the cropper. When 
there is an agreement by the owner of land with a laborer, by which 
the latter is to work the land for a specified portion of the crop, 
the parties are generally held to stand to each other in any of three * 
relations: (1) owner and cropper, (2) landlord and tenant, (3) ten- 
ants in common of the crop. 

The intention of the parties determines the status created by their 
agreement.‘ In the absence of an expressed intent courts are aided 
by various considerations of fact. If the laborer enters upon the 
land merely to cultivate it, and lives elsewhere, he is obviously a 
cropper.® If he lives on the land in exclusive possession,’ or if the 
agreement of the parties contains such words as, ‘‘rent,’’ “lease,” 
“demise,” etc.,? although neither of these tests is conclusive,’ most 
courts regard him as a tenant. Where each supplies part of the 
agricultural material, and the cultivator lives on the land, they are 
usually held to be tenants in common of the crop, whatever may be 
their relation as to the land.!® Ever since an Elizabethan case," the 
time for which the contract is to continue has also been an important 
factor, the tendency being to construe the agreement to be a lease if 
it calls for more than a year’s work." To protect the owner’s in- 





1% Templeton v. People, supra. 

1 O’Brien v. Webb, 279 Fed. 117 (N. D. Cal., 1922). For the facts of this 
case see RECENT CASES, infra, p. 225. 

2 See 1921 CAL. STAT. 83. 

’ The courts have consistently refused to construe these agreements as 
partnerships. Gardenshire v. Smith, 39 Ark. 280 (1882); Romero »v. Dalton, 
2 Ariz. 210 (1886). See PARSONS, PARTNERSHIP, 4 ed., § 61, note. See 1905 
N. C. CopE REv., § 1982. 

4 Alwood v. Ruckman, 221 Ill. 200 (1858); Orcutt ». Moore, 134 Mass. 48 
(1883); Birmingham ». Rogers, 46 Ark. 254 (1885). 

5 If the contract is oral, the intent is to be determined by the jury. 
Williams v. Cleaver, 4 Houst. (Del.) 453 (1855); Warner ». Abbey, 112 Mass. 
355 (1873). If written, by the court. ‘Orcutt v. Moore, supra; Reed v. McRill, 
41 Neb. 206, 57 N. W. 775 (1894). 

6 Warner v. Hoisington, 42 Vt. 94 (1869). 

7 Dixon v. Niccoll, 39 Ill. 372 (1866); Steel v. Frick, 56 Pa. St. 172 (1867); 
Cornell v. Dean, 105 Mass. 435 (1870); Rowlands v. Voechting, 115 Wis. 352, 
gt N. W. 990 (1902). 

8 Clarke v. Cobb, 121 Cal. 595, 54 Pac. 74 (1898); Mundy ». Warner, 61 
N. J. L. 395, 39 Atl. 697 (1898). 

® As to possession see Strain v. Gardner, 61 Wis. 174, 21 N. W. 35 (1885); 
Reeves v. Hannan, 65 N. J. L. 249, 48 Atl. ro18 (1900). As to wording see 
Griswold v. Cook, 46 Conn. 198 (1878); Harrison v. Ricks, 71 N. C. 7 (1874). 

10 Putnam v. Wise, 1 Hill (N. Y.), 234 (1841); Guest ». Opdyke, 31 N. J. L. 
552 (1864); Schlict v. Callicott, 76 Miss. 487, 24 So. 869 (1898). 

11 Hare v. Celey, Cro. Eliz. 143. 

2 Herskell y. Bushnell, 37 Conn. 36 (1871); Harris v. Frink, 49 N. Y. 24 
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terest, wherever the landlord’s lien obtains, there is a desire to call 
the agreement a lease; otherwise, a cropper’s contract. 

If the laborer is a true cropper the rights and liabilities of both 

arties are purely contractual. The cropper has no interest in the 
and or crop, his share of the latter being merely wages. It is not 
wholly safe, however, to consider the relation of the parties as that 
of master and servant, as there is authority for what seems the 
better view that the cropper is an independent contractor, and that 
the owner is not liable for his acts.* Whenever the court treats the 
laborer as a tenant, he clearly owns the crop before division. To 
avoid the hardship to the landlord some courts have taken the illogi- 
cal position that he has a mortgageable interest in the crop before 
division.!” Other authorities allow exception of the owner’s moiety, '® 
although the common law rule as to the impossibility of a reservation 
in a grant has curtailed the wider adoption of this method.!® 

To protect the rights of both parties in the undivided crop, and 
to prevent attachment of it by the creditors of the landlord, if the 

laborer be a cropper,”° or those of the tenant, if the agreement has 
been held a lease,” there is a tendency to apply the doctrine of a 
co-tenancy in the crop.” It is quite possible for this relation to 
exist whatever the situation as to the land under the contract.¥ 
There are merely dicta to the effect that such a co-tenancy of the 





(1872). But this view has been vigorously criticized. Woodruff v. Adams, 5 
Blackf. (Ind.) 317 (1845). Aiken v. Smith, 21 Vt. 172 (1849). 

13 Birmingham v. Rogers, supra. 

4 Guest v. Opdyke, supra; Delaney v. Root, 99 Mass. 546 (1868). 

% Appling ». Odom, 46 Ga. 583 (1872); Warner v. Abbey, supra; Orcutt v. 
Moore, supra. 

1 Duncan v. Anderson, 56 Ga. 398 (1876); Ferguson v. Hubbell, 97 N. Y. 
507 (1884). Contra, Huff ». Watkins, 15 S. C. 82 (1880). 

17 Riddle v. Dow, 98 Ia. 7, 66 N. W. 1066 (1896), citing Potts v. Newell, 
22 Minn. 561 (1876). 

18 Moulton v. Robinson, 27 N. H. 550 (1853). 

19 Ross v. Swaringen, 9 Ired. (N. C.) 481 (1848), citing Co. Litt. 142. As 
to whether the tenant must use diligence in raising the crop see Wheat ». Watson, 
57 Ala. 581 (1877); Cammack v. Rogers, 96 Tex. 457, 73 S. W. 795 (1903). 
Contra, Patton v. Garrett, 37 Ark. 605 (1881); Patterson v. Hawkins, 71 
Tenn. 483 (1879). 

20 Chandler ». Thurston, 27 Mass. 205 (1830). 

#1 Ream v. Harnish, 45 Pa. St. 376 (1863). See 1905 KAN. GEN. STAT., 
§ 5834; 1906 Onto ANN. Srat., § 6679;: 1907 NEB. ANN. StatT., § 2018; 1895 
Ga. Cope, § 3127, all providing for protection of either party’s interest in 
the crop upon attachment against the other. 

2 Lanyon v. Woodward, 55 Wis. 652, 13 N. W. 863 (1882); Bowers ». 
Graves, 8 S. D. 385, 66 N. W. 931 (1896). 

*% There was a tenancy in the land in Connell ». Richmond, 55 Conn. 
401, 11 Atl. 852 (1887); Jones v. Durrer, 96 Cal. 95, 30 Pac. 1027 (1892); 
Sowles v. Martin, 76 Vt. 180, 56 Atl. 979 (1902). In Moore ». Spruill, 13 Ired. 
(N. C.) 55 (1851), a joint tenancy of the crops existed, the court giving all 
to the survivor. In Reynolds v. Reynolds, 48 Hun (N. Y.) 142 (1886); Wood 
v. Noack, 84 Wis. 398,54 N. W. 785 (1893), the cropper recovered his share 
of the crop in rem after the landlord’s breach of the contract, proving that 
there must have been a co-tenancy. In Alabama the question whether there 
is a lease or a mere contract depends on whether the landlord or the laborer 
supplies the team, See 1907 ALA, Cope, §§ 4742, 4743. 
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crops will produce a co-tenancy in the land.™ Thus, although one 
be a tenant of the land, the court may hold him a tenant in common 
of the crop, or (where exceptions are allowed) may give him no in- 
terest in the landlord’s share of the crop; and although one be a 
mere cropper as to the land, he may yet enjoy a tenancy in common 
of the crop: 

As it is thus possible to defeat the purpose of the Land Law by a 
technicality,* certain Pacific coast jurisdictions may find it necessary 
to pass legislation limiting the time of a cropper’s term and the 
nature of his possession. Elsewhere the law on the subject, though 
in irreconcilable confusion, has fairly crystallized in each state. If 
a solution is desired, a statute like that of North Carolina will 
answer the purpose.” 





PuBLic CONVENIENCE AND INJUNCTIONS AGAINST Torts. — An 
Alabama decision’ raised the disputed question whether a court 
may, in its discretion, withhold equitable protection to an interest 
which it would guard to the best of its ability in an action for legal 
relief, when its only reason for so doing is a balance of immediate 
public convenience. The court enjoined a railroad from continuing 
to confiscate, with compensation, a quantity of a shipper’s coal, 
alleged to be necessary to keep trains in operation during a coal 
strike. 

Three situations must be distinguished. (1) Clearly, courts will 
weigh the convenience of granting or refusing temporary relief.* 
(2) Courts will not, at the expense of more important interests, issue 
injunctions to protect “legal rights” of no considerable value. * 





* Harrower v. Heath, 19 Barb. (N. Y.) 331 (1855); Wells v. Hollenbeck, 
37 Mich. 504 (1877) (semble). The point is discussed in Aiken »v. Smith, 
supra. All the resulting difficulties as to enforcement of rights between the 
tenants in common before division and during and after delivery, and between 
each or both of them and third persons are incidental to the law of common 
property and have no place in the present discussion. See 2 TIFFANY, LAND- 
LORD AND TENANT, 1665. 

% The object of the contract in the principal case was clearly to allow the 
alien all the privileges of a tenant for years, while preserving in form the 
appearance of a cropper’s agreement. 

% State v. Austen, 123 N.C. 749, 31 S. E. 731 (1899), decided under 1905 
N. C. Cope, § 1993, where it is provided that all crops raised by a tenant 
or cropper, in the absence of any contrary agreement, shall be vested in the 
landlord until payment has been made of rent or advances. See also 1911 
Ga. Cope, § 3705. 


1 Mobile & Ohio R. R. Co. v. Zimmern, 89 So., 206 Ala. 37, 89 So. 475, (1921). 
For the facts of this case, see RECENT CASES, infra, p. 223. For discussions 
of the same decision, see 31 YALE L. J. 330; 16 A.L.R. 1352. 

. 2 Beidenkopf ». Des Moines Life Ins. Co., 160 Ia. 629, 142 N. W. 434 (1913); 
Jones v. Lassiter, 169 N.C. 750, 86 S.E. 710 (1915). 

3 McCann v. Chasm Power Co., 211 N. Y. 301, 105 N. E, 416 (1914); Frost 
v. Los Angeles, 181 Cal. 22, 183 Pac. 342 (1919). Similarly, when there is an 
appropriation by a public utility with power of eminent domain to condemn 
what is appropriated, an injunction should be denied, on the giving of security 
to pay the value of the property. See Zechariah Chafee, Jr., ‘‘The Progress 
of the Law, 1919-1920. Equitable Relief against Torts,” 34 Harv. L. REv. 
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(3) A permanent injunction to protect a valuable “legal right” 
against a wrong which equity would ordinarily enjoin may promise 
greater immediate general hardship than benefit. 

In this last situation some courts have denied relief.t It is argu- 
able, that a rule ought not to restrict the chancellor, but that a 
flexible standard should guide him. He should deny specific relief 
when, in a given situation, granting it would produce immediate gen- 
eral harm out of proportion to good. 

Decisions on nuisances are the strongest authorities for this posi- 
tion.® They do not, however, even if they are correct, warrant the 
application of such a standard to suits for injunctions against other 
torts. A nuisance is an interference with the use of property, not a 
deprivation of property. The courts balance interests in determining 
the very existence of a nuisance, and are led naturally to continue 
this method in deciding on an injunction.’ Furthermore, the creator 
. of a nuisance is usually not a deliberate wrongdoer.’ Opinions on 





388, 394-395. The dissent in McCann v. Chasm Power Co., supra, raises a 
serious doubt whether the ratio decidendi was properly applied. 

4 Richards’s Appeal, 57 Pa. St. 105 (1868); Fox ». Holcomb, 32 Mich. 
494 (1875); Simmons v. Mayor of Paterson, 60 N. J. Eq. 385, 45 Atl. 995 (1900); 
Mountain Copper Co. v. United States, 142 Fed. 625 (9th Circ., 1906); Mc- 
Carthy »v. Bunker Hill Mining Co., 147 Fed. 981, affi’d, 164 Fed. 927 (oth 
Circ., 1908), certiorari denied, 212 U. S. 583; Bliss v. Anaconda Copper Mining 
Co., 167 Fed. 342, aff’d, as Bliss ». Washoe Copper Co., 186 Fed. 789 (gth Circ., 
1911), certiorari denied, 231 U.S. 764; Booth-Kelly Lumber Co. v. Eugene, 
67 Ore. 381, 163 Pac. 29 (1913); Haggerty v. Latreille, 14 D.L. R. 532, 29 
Ont. L. R. 300 (1913); City of Wheeling v. Natural Gas Co., 74 W. Va. 372, 
82 S.E. 345. (1914). See 1 Ames, CasEs IN EQuity JURISDICTION, 578 n; 
Kerr, INJUNCTIONS, 5 ed., 32-35; LINDLEY, MINES, 3 ed., 2075-2090. See 
G. B. Slaymaker, “‘The Rule of Comparative Injury in the Law of Injunction,” 
60 CENT. L. J. 23. See also 28 Harv. L. REv. 110. The fundamental reason 
for these decisions is a consideration of general convenience, and not the con- 
venience of the defendant. It will hardly be contended that hardship to a 
defendant, alone, ought to be a defense to a suit for an injunction against a 
tort that is not merely technically such. Wente ». Commonwealth Fuel Co., 
232 Ill. 526, 83 N. E. 1049 (1908). Broad references to policy are very common 
in judgments refusing relief on other grounds, legal or equitable. New York 
City v. Pine, 185 U.S. 93 (1902); Johnson v. United Rys., 227 Mo. 423, 127 
S. W. 63 (1910). Indeed, most of the cases cited above are open to acute 
differentiating criticism. 

In a few states, statutes give some authority for the exercise of equitable 
discretion of the character proposed. See 1912 Coto. ANN. STAT., § 3241; 
1914 Park ANN. CopE Ga., § 5497; 1918 ANN. Cope TENN., § 5158. It 
has been held that a statute authorizing a chancellor to give damages when 
he denied specific relief, did not authorize a balancing of convenience. Shelfer 
v. City of London Electric Lighting Co., [1895] 1 Ch. 287. Cf. Chadwick v. City 
of Toronto, 32 Ont. L. R. 111 (1914). 

5 Richards’s Appeal, supra; Grey v. Mayor of Paterson, supra; Mountain 
Copper Co. v. United States, swpra; McCarthy v. Bunker Hill Mining Co., 
supra; Bliss v. Anaconda Copper Mining Co., supra. See 7 Va. L. REv. 661. 

6 Bliss v. Anaconda Copper Mining Co., supra. 

™ In McCarthy v. Bunker Hill Mining Co., supra, and Bliss ». Anaconda 
Copper Mining Co., supra, the Circuit Court of Appeals, in affirming the de- 
cisions of the lower courts, was careful to point out that there was some doubt 
whether the defendants had created real nuisances. 

8 It is arguable that a fairly accurate estimate of damages usually provides 
an adequate remedy for a nuisance, Richards’s Appeal, supra; Osborne 2. 
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suits for specific performance, also, lend some support to the pro- 
posed theory. In such cases courts have considered hardship to 
defendants,® to specific third parties,!° to the public.“ Public con- 
venience alone, however, in those cases where courts have referred to 
it, has not controlled the decisions.” An equally important factor 
has usually been adequacy of the legal remedy,” a traditional reluc- 
tance to supervise complex affirmative action,“ or hardship to specific 
individuals.“ Further, decisions on contracts should not be conclu- 
sive in tort cases, where equity may well feel the peculiar importance 
of protecting security and possession. 

The view that immediate public convenience should determine 
rights to equitable relief rests on a conception of equity as a peculiar 
system of executive justice. Such a conception is inconsistent with 
contemporary legal theory. The tendency to-day seems to be toward 
an assimilation of law and equity into a single system of regulation, 
employing, in reaching decisions, a common method.” Thus there 
is a strong line of authorities holding that an injunction ought to 
issue in situations similar to the principal case, whether of ‘nuisances 





Mo., Pac. Ry. Co., 147 U.S. 248 (1893); Bliss ».. Anaconda Copper Mining 
Co., supra. 

9 Bochterle v. Saunders, 36 R. I. 39, 88 Atl. 803 (1913); Nelson »v. Robin- 
son, 178 N. W. 416 (Ia.,1920). This ground of defense is often coupled with 
other equitable defenses. Pasco Fruit Lands Co. ». Zimmerman, 88 Wash. 
112, 152 Pac. 675 (1915), (fraud); Lexington & E. Ry. Co. ». Williams, 183 
Ky. 343, 209 S. W. 59 (1919), (mistake); Babcock ». Engel, 194 Pac. 137 
(Mont. 1920), (plaintiff’s default). Cf. Compton v. Weber, 296 Ill. 412, 129 N. E. 764 
1921), (defendant’s trick causing plaintiff’s default unavailing). 

10 Curran v. Holyoke Water Power Co., 116 Mass. 90 (1874); Elliott ». 
Loucks, 187 N. W. 689 (Ia., 1922). 

1 Chicago & Alton R.R. Co. ». Schoeneman, go Ill. 258 (1878); Conger 
v. The New York, West Shore & Buffalo R. R. Co., 120 N. Y. 29, 23 N. E. 
983. (1890); Herzog v. Atchison, 153 Cal. 496, 95 Pac. 898 (1908); Whalen ». 
Baltimore & Ohio R. R. Co., 108 Md. 11, 69 Atl. 390 (1908). Cases in which 
contracts are held against public policy are to be distinguished; though it may 
be that they furnish a more rational basis for the same result. Ford v. Oregon 
Electric Ry. Co., 60 Ore. 278, 117 Pac. 809 (1911). The defendant’s status 
as a public utility should be immaterial. Herzog v. Atchison, supra. Cf. Con- 
ger v. The New York, West Shore & Buffalo R. R. Co., supra; Whalen ». 
Baltimore & Ohio R. R. Co., supra. 

22 Fox v. Spokane International Ry. Co., 26 Ida. 60, 140 Pac. 1103 (1914). 
See Driver v. Smith, 89 N. J. Eq. 339, 343-347, 104 Atl. 717, 719-720 (1918). 

13 Chicago & Alton R. R. Co v. Schoeneman, supra; Texas & Pacific Ry. 
Co. v. Marshall, 136 U.S. 393 (1890); Conger ». The New York, West Shore 
& Buffalo R. R. Co., supra. Cf. Clarke v. Aiken, 276 Fed. 21 (5th Circ., 1921). 

M4 Texas & Pacific Ry. Co. v. Marshall, supra; York Haven Water & 
Power Co. v. York Haven Paper Co., 201 Fed. 270 (3rd Circ., 1912). 

1 Chicago & Alton R. R. Co. v. Schoeneman, supra; Coe v. New Jersey 
Midland Ry. Co., 31 N. J. Eq. 105 (1879); Herzog v. Atchison, supra; Linthi- 
cum v, Washington, B. & A. Elect. R. R. Co., 124 Md. 263, 92 Atl. 917 (1915). 
If Whalen v. Baltimore & Ohio R. R. Co., supra, cannot be explained on any 
of these grounds, the decision, it is submitted, is clearly open to criticism. 
The use of a flexible discretionary standard in refusing specific performance on 
grounds of public convenience is subject to most of the objections urged 
against such a standard in tort cases. Fox v. Spokane International Ry. Co., 
supra; Driver v. Smith, supra. 

16 See Roscoe Pound, “‘The Decadence of Equity,” 5 Cor. L. REv. 20; 
Wale N. Hohfeld, ‘‘The Relations between Equity and Law,” 11 Mica. L. 

V. 537+ 
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or other torts.!?7_ These authorities are consistent with that sound 
policy of the law which refuses to consider immediate general need 
a justification for aggression by an interested party, in breaking the 
regulations which law courts ordinarily enforce for the protection of 
life and property.'® The characteristic feature of equity is that it 
gives relief because the law affords no sufficient protection to the 
interests it recognizes as worthy of protection.'® The force of this 


17 Broadbent v. Imperial Gas Co., 7 De G. M. & G. 436 (1856), 7 H. L. C. 
600 (1859); Shelfer v. City of London Electric Lighting Co., supra; Wood ». 
Conway Corporation, [1914] 2 Ch. 47. See Francis H. Bohlen, “The Rule in 
Rylands ». Fletcher,” 59 U. Pa. L. REv. 298, e¢ seq. Professor Bohlen dis- 
cusses the English point of view in an analogous situation where the interests 
of an ancient land holding class are protected against the claims of a new 
manufacturing class; and compares it with an early American tendency to 
favor the claims of manufacturers. He is interested in a solution whereby 
the costs of industrial progress may be shifted, through the manufacturers, 
to the community. In words applicable to the present problem he says, 
p. 445 n., “‘To throw the risk of a business essential to the public interests 
upon a particular individual who derives no special benefit therefrom, simply 
because the exercise of his rights brings him within reach of its injurious 
effects, is not essentially different from the conduct of a Sultan of Morocco, 
who, in order to raise funds for the carrying on of a war, confiscates the prop- 
erty of the nearest rich man.’ 

The federal courts have taken the different views. Strong dicta in Georgia 
v. Tennessee Copper Co., 206 U.S. 230 (1907), and the decision in American 
Smelting and Refining Co. v. Godfrey, 158 Fed. 225 (8th Circ., 1907), support 
the principal case. Mountain Copper Co. v. United States, supra; McCarthy 
v. Bunker Hill Mining Co., supra; and Bliss v. Anaconda Copper Mining Co., 
supra, are usually cited as conira. In none of these cases, however, was it 
clear that the defendants were maintaining real nuisances. In New York 
the earlier cases were in agreement with the principal case. Cogswell v. N. Y., 
N. H., & H., R. R. Co., 103 N. Y. 10, 8 N. E. 537 (1886); Whalen »v. The 
Union Bag and Paper Co., 208 N. Y. 1, ror N. E. 805 (1913). McCann ». 
Chasm Power Co., supra, casts some doubt on these decisions; but it may 
best be explained as suggested above. In Pennsylvania, Sullivan v. Jones & 
Laughlin Steel Co., 208 Pa. St. 540, 57 Atl. 1065 (1904), has changed the law 
of Richards’s Appeal, supra. The law of New Jersey is now in accord with 
the principal case. Hennessey v. Carmony, 50 N. J. Eq. 616, 25 Atl. 374 
(1892); Rowland v. N. Y. Stable Manure Co., 88 N. J. Eq. 168, ror Atl. 521 
(1917). Cf. Simmons v. Mayor of Paterson, supra. Longton ». Stedman, 182 
Mich. 405, 148 N. W. 738 (1914), weakens considerably Fox ». Holcomb, 
supra. 

Accord, also, are Wente v. Commonwealth Fuel Co., supra (Ill.); Hul- 
bert v. California Portland Cement Co., 161 Cal. 239, 118 Pac. 928 (1911); 
Szathmary v. B.& A. R. R. Co., 214 Mass. 42, 100 N. E. 1107 (1913); State 
Board of Tax Commissioners v. Belt R. R. & Stockyards Co., 130 N. E. 641 
(Ind. 1921). See 1 Ames, CASES IN EQuity JURISDICTION, 585 n. PoMEROY, 
Equity JurispicTIon, 4 ed., § 1922. See also 22 Harv. L. REv. 596. 

It has been held that another rule would be unconstitutional. Stark v. Coe, 134 
S. W. 373 (Tex. App., 1911.) Cf. Driver v. Smith, supra. Sed quere. 

For examples of the way in which injunction decrees may be moulded to 
avoid imposing undue hardship, see City of Grand Rapids »v. Weiden, 97 
Mich. 82, 56 N. W. 233 (1893); Attorney General v. Birmingham Dist. Drain. 
Bd. ,Exor2 A. C. 788; Arizona Copper Co. »v. Gillespie, 230 U.S. 46 (1913); 
Stollmeyer ». Petroleum Development Co., Ltd., [1918] A. C. 498. 

18 Regina v. Dudley, 15 Cox C.C. 624, 14 O.B. D. 273 (1884); People ». 
Detroit White Lead Works, 82 Mich. 471, 46 N. W. 735 (1890); Roth Coal 
Co. v. Louisville & N. R. R. Co., 142 Tenn. 52, 215 S. W. 404 (1919). For the 
strictly ‘‘legal” aspects of the principal case, see 16 A.L.R. 1352. 

19 The view that no adequate remedy is given by repeated and troublesome 
actions at law against a single trespasser is well supported and sound. Cragg 
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reason is not weakened by the fact that in a particular case the pro- 
tection of such an interest may lead to immediate public hardship. 

Vagueness in the proposed standard would prevent the realization, 
in an important field, of the advantages of a system of precedents 
as checks on judicial idiosyncrasies. Its uncertainty would destroy 
predicability.2 Further, it is a most important object of the law 
to-day to secure individuals in the use and control of their property. 
In an extraordinary crisis a court or an executive * ought perhaps, 
to disregard, the policy of effecting this object. The rule, however, 
should be that equity and law combine, where possible, to protect 
the same interests. The chancellor cannot, any more than the judge, 
follow his ‘“‘conscience”™ to the disregarding of these interests. The 
extraordinary crisis ought to be left until it arises, an unprecedented 
case. In the meantime the legislature, within constitutional limits, 
may make any changes in the law of property which it deems wise.” 

This view, that the chancellor, with jurisdiction, ought not to have 
discretion to disregard the important interest in protecting “legal 
rights” on the ground of immediate public convenience, may seem 
too radical a departure from the traditional theory of equity’s dis- 
cretion. What is practically the same conclusion may be stated in 
language more consistent with traditional conceptions. It may be 
said that the chancellor, with jurisdiction, having discretion, ought to 
exercise his discretion in such a way as to serve the interest in protect- 
ing clear “legal rights,”’ regardless of immediate general convenience.* 





v. Levinson, 238 Ill. 69, 87 N. E. 121 (1908); Wilson & Son »v. Harrisburg, 107 
Me. 207, 77 Atl. 787 (1910); Johnson v. Burghorn, 179 N. W. 225 (Mich., 
1920); Stroup v. Hubbell Co., 192 Pac. 519 (N. Mex., 1920). The older rule 
in Alabama was that repeated trespasses would be enjoined, as such, only 
when committed by several people. Deegan v. Neville, 127 Ala. 471, 29 So. 
173 (1900). That view is now repudiated. Tidwell ». Hitt Lumber Co., 198 
Ala. 236, 73 So. 486 (1916). 

20 On these points, see: BLACK, JUDICIAL PRECEDENTS, 2-9, 24-36, 182- 
189; CArpozo, THE NATURE OF THE JUDICIAL PROCESS, 9-30, 51-64, 142-167; 
PounpD, READINGS ON THE HISTORY AND SYSTEM OF THE CoMMON Law, 2 ed., 
227-252; WAMBAUGH, THE STupDy OF CASES, 2 ed., 95-109. 

21 The King’s Prerogative in Saltpetre, 12 Co. 12. See BEALE, CASES ON 
LEGAL LIABILITy, 2 ed., 464-465. 

22 See SINGER, THE TABLE-TALK OF JOHN SELDEN, 148-149. See also, 
PounD, op. cit. 162-164, 170 

#3 A statute allowing summary appropriations in situations like that involved 
in the principal case, would probably not violate the Alabama constitution, 
§ 23; though it provides that payment is to be made in advance for property 
taken for a public purpose. A similar provision has been held complied with 
where security for payment was given in advance. Columbus & Western Ry. 
Co. v. Witherow, 82 Ala. 190, 3 So. 23 (1886). Cf. Southern Ry. Co. ». Birming- 
ham, etc. Ry. Co., 130 Ala. 660, 31 So. 509 (1901). Such a statute would 
almost certainly be valid under the Federal Constitution. Cherokee Nation ». 
Kansas Ry. Co., 135 U.S. 641 (1890); In re Condemnation for Improvement 
of Rouge River, 266 Fed. 105 (E. D. Mich. 1920). Cf. Brickett v. Haverhill 
Aqueduct Co., 142 Mass. 394, 8 N. E. 119 (1886). See NicHots, PowER oF 
EMINENT DoMAIN, 2 ed., 631. 

* Lord Eldon said in Gee v. Pritchard, 2 Swanst. 402 (1818), “‘The doc- 
trines of this court ought to be as well settled, and made as uniform almost as 
those of the common law, laying down fixed principles, but taking care that 
they are to be applied according to the circumstances of each case.” The 
strong ‘‘almost” marks, perhaps, the slight difference between the two views 
just compared, 
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RECENT CASES 


CARRIERS — ABANDONMENT OF BRANCH — RIGHT OF INDIVIDUAL TO 
SvuE ror Damaces. — The defendant extended a branch line to Corbin, 
where the plaintiffs’ mines were situated, and operated a spur from the 
branch line to the mines. In reliance on the extension of the branch and 
spur, the plaintiffs invested a considerable amount of capital in developing 
the mines. Some years later, the defendant tore up the Corbin branch 
and spur, leaving the plaintiffs without adequate railroad facilities and 
greatly increasing the cost of transportation. The plaintiffs brought an 
action to recover the damages resulting from the increased cost of transpor- 
tation. The defendant demurred to the complaint. Held, that the de- 
murrer be sustained. Helena & Livingston Smelting & Reduction Co. v. 
Northern Pacific Ry. Co., 204 Pac. 370 (Mont.). 

If a common carrier, without cessation of business, refuses to accept 
goods properly tendered for carriage, it violates a duty owed the shipper 
and he may recover for damage suffered. Hall v. Cumberland Pipe Line 
Co., 237 S. W. 405 (Ky.). See Eastern Ry. v. Littlefield, 237 U. S: 140. 
But a railroad owes shippers no duty to stay in business. With the 
sanction of the legislature it may with impunity relocate its line. Bryan 
v. Louisville & N. Ry. Co., 244 Fed. 650 (8th Circ.). It may violate its 
franchise by the abandonment of a particular type of service and not be 
liable to various individuals thereby affected. Kinealy v. St. Louis, etc., 
Ry. Co., 69 Mo. 658. Such duty as it may owe to continue in business 
it owes only to the state. See Wesley N. Hohfeld, ‘Fundamental Legal 
Conceptions,” 23 YALE L. J. 16, 51. But see WyMAN, PuBLic SERVICE 
CorPorRATIONS, §§ 330-333. In appropriate cases the state may enforce 
this duty by mandamus. Brown v. Allantic & B. Ry. Co., 126 Ga. 248, 
55 S. E. 24; State v. Spokane Street Ry. Co., 19 Wash. 518, 53 Pac. 710. 
See Wyman, op. cit., § 305. See 22 Harv. L. REv. 367; 26 Harv. L. 
Rev. 659. Or the state may allow an individual to bring mandamus on 
behalf of the state. Union Pacific R.R. Co. v. Hall, 91 U. S. 343. See 
HicH, EXTRAORDINARY LEGAL REMEDIES, 3 ed., § 430 et seg. Where this 
mode of proceeding is permitted the individual’s substantive rights are 
in no way enlarged. Even if, in the principal case, the plaintiff might 
have compelled the railroad to continue operation, he has no cause of 
action because of damage sustained through increased cost of transpor- 
tation due to the discontinuance of the Corbin branch. 


CoNnsTITUTIONAL LAw — DvE Process — CONSTITUTIONALITY OF THE 
Service LetreER LAws — ATTITUDE OF THE Courts. —A statute pro- 
vides: “Whenever any employé of any corporation doing business in this 
state shall be discharged or voluntarily quit . . . it shall be the duty of 
the superintendent or manager of said corporation, upon the request of 
such employé . . ., to issue to such employé a letter, duly signed by such 
superintendent or manager, . . . truly stating for what cause, if any, such 
employé has quit such service” (1919 Mo. Rev. Stat. § 9730). The plain- 
tiff brought an action under the statute for failure to give the required 
letter. The defense alleged that the statute was unconstitutional, depriv- 
ing the employer of liberty without due process of law. Held, that the 
judgment for the plaintiff be affirmed. Prudential Ins. Co. v. Cheek, 42 
Sup. Ct. Rep. 516. 

The plaintiff brought an action under a similar statute. (Oxia. REV. 
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Laws, § 3769.) The ground was that aletter incorrectly stated the facts. 
Judgment having been entered for the plaintiff, the defendant sues out a 
writ of error to test the constitutionality of the statute under the Four- 
teenth Amendment. Held, that the judgment be affirmed. Chi., R. I. & 
Pac. Ry. Co. v. Perry, 42 Sup. Ct. Rep. 524. 

For a discussion of the principles involved, see NoTEs, supra, p. 195. 


CONSTITUTIONAL LAW — POLITICAL QUESTIONS — CONSTITUTIONALITY 
or Act Taxinc INCOME oF EMPLOYERS OF CHILD LaBor. — An act of 
Congress imposed an annual ten per cent tax on the net profits derived 
from the sale of products of industrial units in which children under 
certain ages had been employed during specified hours for any portion of 
the taxable year. The plaintiff sued to recover a tax assessed under this 
act and paid under protest. Held, that a judgment for the plaintiff be 
affirmed. Bailey v. Drexel Furniture Co., 42 Sup. Ct. Rep. 440. 

The invalidation of the Child Labor Tax Law was in no small measure 
due to the inartistic way in which it was framed. Before the decision in 
the principal case the United States Supreme Court had gone very far 
to sustain acts which on their face purported to be taxing acts, but which, 
because of the excessive rate of taxation, were open to suspicion as at- 
tempts to destroy the subjects taxed. The court refused to inquire into 
the motives of Congress in the exercise of its granted power of taxation. 
Veazie Bank v. Fenno, 8 Wall. (U. S.) 533; McCray v. United States, 
195 U. S. 27; Flint v. Stone Tracy Co., 220 U. S. 107; United States v. 
Doremus, 249 U. S. 86. See 35 Harv. L. Rev. 859. In the principal case 
the court felt unable to indulge in a “presumption of validity” because of 
plain indications on the face of the act that it was intended not to impose 
a tax but to regulate a subject not properly within the control of Congress. 
However, the court might have supported even such an act by extending 
the principle indicated in the Veazie Bank and McCray cases, that the 


limitations on the exercise of the power of Congress to tax is a political 
question, and might have refused to examine an act which on its face 
purported to be an excise tax, although itS provisions gave some indica- 
tion to the contrary. Cf. Luther v. Borden, 7 How. (U. S.) 1; Pacific 
States Tel. Co. v. Oregon, 223 U.S. 118. See 35 Harv. L. Rev. 858. 


ConTRACTS — CHARTER-PARTY — REQUISITION BY GOVERNMENT. — The 
plaintiff, in 1912, chartered a ship from the defendant’s predecessor in 
title for use during seven St. Lawrence seasons with an option of three 
additional | seasons. The charter-party contained the customary “restraint 
of princes” clause. The ship was used for three seasons. It was requisi- 
tioned by the government for four months in 1915 during which time the 
plaintiff paid no charter hire. Later in 1915, the defendant became 
owner of the ship, and a novation was made between the parties. The 
ship was requisitioned again in 1916 for three months during which period 
the plaintiff did pay the charter hire. Both parties treated the charter- 
party as still in existence. The hire paid by the government to the de- 
fendant and his predecessor during the periods of requisition was con- 
siderably in excess of the amount payable under the charter-party. The 
plaintiff sues for this excess and for the charter hire paid by him in 1916. 
Held, that judgment be entered for the plaintiff for the amount of excess 
only. Dominion Coal Co. v. Maskinonge Steamship Co. Lid., 127 L. T. R. 
307 (K. B.). 

Considering the short duration of the periods of requisition and the 
conduct of the parties, it is very probable that there was no “frustration 
of adventure” in this case. Tamplin Steamship Co. v. Anglo-Mexican 
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Petroleum Products Co. [1916], 2 A. C. 397; Dominion Coal Co. v. Roberts, 
6 T. L. R. 837. Where the contract continues to exist, the hire paid by 
the government is divisible between the owner and the charterer in pro- 
portion to the amount of damage, to their respective interests in the ship, 
caused by the requisitioning. Chinese Mining and Engineering Co. v. 
Sale & Co. [1917], 2 K. B. 599. See Elliot Steam Tug Co. v. John Payne & 
Co. [1920], 2 K. B. 693, 703. If there is no evidence of any interference 
with the owner’s interest and the charterer has not paid the charter hire, 
as here in 1915, the charterer should recover the entire excess from the 
owner. Dominion Coal Co. v. Roberts, supra. But where the charterer has 
paid the charter hire, as here in 1916, he should be able to recover the 
full amount of government hire. See Chinese Mining and Engineering Co. 
v. Sale & Co., supra, at 604. In the present case, the charterer, instead 
of trying to recover the above amounts, made necessarily inconsistent 
claims for the excess of both years and for charter hire paid by him. If 
the charter continues, he can recover the former, but not the latter for, 
although the owner is excused from performance by the ‘“‘restraint of 
princes” clause, the charterer is obligated to perform. If the charter is 
frustrated, the charterer can recover the hire paid by him, but not the 
excess as he no longer has any interest in the ship. 


CoRPORATIONS — EMERGENCY FLEET CoORPORATION— Not IMMUNE 
From Suit Because Stock Is OWNED By GOVERNMENT. —A Dill was 
brought in the District Court by the plaintiff shipyards corporation to 
set aside a contract wrongfully obtained, for an accounting, and for 
restoration of property alleged to have been unlawfully seized by the 
agents of the Emergency Fleet Corporation. It was pleaded that the 
defendant was a government agent so identified with the United States 
that the action was maintainable only in the Court of Claims as provided 
by statute. (40 Stat. at L. 913, 915.) The bill was dismissed. Held, 
that the decree be reversed. Sloan Shipyards Corporation v. Emergency 
Fleet Corporation, 42 Sup. Ct. Rep. 386. 

An action was brought for breach of a contract made by the Emergency 
Fleet Corporation in its own name. The suit was dismissed upon demurrer 
to the complaint. Held, that the judgment be reversed. Astoria Marine 
Iron Works v. Emergency Fleet Corporation, 42 Sup. Ct. Rep. 386. 

A claim of priority in bankruptcy was asserted against the estate of 
the Eastern Shore Shipbuilding Corporation by the Emergency Fleet 
Corporation on the ground that it was an agent of the government. Held, 
that the claim be denied. Emergency Fleet Corporation v. Wood, 42 Sup. 
Ct. Rep. 386. 

This result was forecast. See The Lake Monroe, 250 U. S. 246; United 
States v. Strang, 254 U.S. 491. Yet confusion arose in the district courts. 
See 21 Cor. L. Rev. 485. To avoid this, the situation where the state 
carries on a business through an administrative body, and where a corpora- 
tion, in which the state is a stockholder, is formed to carry on a business 
must be distinguished. It is arguable that the state should be subject to 
suit in the former situation. Sargent County v. State, 182 N. W. 270 
(N. D.); criticized in 35 Harv. L. Rev. 335. It is settled that the 
corporation is subject to suit in the latter situation. Bank of United States 
v. Planters’ Bank, 9 Wheat. (U. S.) 904; Darrington v. Bank of Alabama, 
13 How. (U. S.) 12. The decision in the principal cases is, in short, that 
the Emergency Fleet Corporation is a distinct legal entity and subject 
to suit the same as any corporation. The basis of the decisions holding 
the Corporation not liable in certain instances is that the Corporation in 
some of its activities acts as the government’s agent. See Comm. Finance 
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Corporation v. Landis, 261 Fed. 440 (E. D. Pa.); Ingram Day Lumber Co. 
v. Emergency Fleet Corporation, 267 Fed. 283, 293 (S. D. Miss.). An agent 
of the government, merely because he is such, is not relieved of liability 
for his acts. Osborn v. Bank of United States, 9 Wheat. (U. S.) 738, 843. 
But the Corporation will not be liable for its acts properly performed 
within the scope of valid authority. Such acts are the government’s alone. 
Ballaine v. Alaska Northern Ry. Co., 259 Fed. 183 (oth Circ.). See Ingram 
Day Lumber Co. v. Emergency Fleet Corporation, supra. The only plausible 
argument urged against the decision in the principal cases, that it will 
mean a variety of judgments from state courts rendered without uni- 
formity in rules of evidence and procedure, is untenable. All cases are 
removable to the federal courts, the Corporation being formed under the 
laws of the United States. Rosenberg v. Emergency Fleet Corporation, 271 
Fed. 956 (D. Ore.); Pacific Railroad Removal Cases, 115 U. S. 1. 

CRIMINAL Law — INFORMATIONS — JUDICIAL DISCRETION IN FILING OF 
INFORMATIONS. — Leave of court was asked to file informations against 
the defendants, for hunting wild ducks after sunset, in violation of the 
regulations under the Migratory Bird Treaty Act. (1919 Comp. St. ANN. 
Supp. §§ 8837a-8837m.) The evidence tended to show a case for prose- 
cution. Held, that leave be denied. In Re Informations Under Migratory 
Bird Treaty Act, 281 Fed. 546, 548 (D. Mont.). 

For a discussion of the principles involved, see NOTES, supra, p. 204. 


CRIMINAL LAW — STATUTORY OFFENSES — VIOLATION OF CRIMINAL 
Anarcuy Act.—A _ statute defined criminal anarchy as “the doctrine 
that organized government should be overthrown by force or violence 
... or by any unlawful means,” and made advocacy of criminal anarchy 
a felony N. Y. Consort. Laws, c. 40, §§ 160, 161; 1918 PeNaL Law, §§ 
160, 161, the defendant was convicted for publishing in his news- 
paper an article advocating the overthrow of the present government 
by a mass strike, and the substitution for it of “‘the dictatorship of the 
proletariat.” Held, that the conviction be affirmed. People v. Gitlow, 
234 N. Y. 132, 136 N. E. 317. 

For a discussion of the principles involved, see NOTES, supra. p. 199. 


CRIMINAL LAW — TRIAL — WAIVER OF PRIVILEGE FROM COMMENT ON 
SILENCE. — In a criminal trial where the defendant took the stand the 
prosecution was permitted over objection to question him on his failure 
to testify in the preliminary examination before the grand jury and at the 
coroner’s inquest. A statute provided that the neglect of the defendant 
in any criminal case or proceeding to testify should not create any presump- 
tion against him and that the court should not permit any reference or 
comment to be made to or upon such neglect. (1915 Micu. Comp. Laws, 
§ 12552.) Held, that the conviction be affirmed. People v. Prevost, 189 
N. W. 92 (Mich.). 

For a discussion of the principles involved, see NOTES, supra, p. 207. 


DAMAGES — AVOIDABLE CONSEQUENCES — BREACH OF WARRANTY. — 
The X Company contracted with the plaintiff to install a heating system for 
$810, that would meet certain specifications, in default of which the con- 
tractor agreed to remove the system and refund the purchase price. 
The defendant as surety executed a bond for the performance of the con- 
tract. After installment and a satisfactory preliminary test the purchase 
price was paid. Thereafter the system was unable to meet the require- 
ments, of which the defendant and the contractor were duly and repeatedly 
notified, with a request to remove the system. Five months later when no 
action had been taken by the contractor or the defendant, the plaintiff 
had the plant remodelled for $690, and claimed that it would cost $464 
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additional to make it meet the guaranteed requirements. In an action for 
breach of warranty judgment was entered against the defendant for $6090 
and against the contractor for $464. Held, that the proper damages were 
the difference between the purchase price and the reasonable value of the 
system as installed. Nunn v. Brillhart, 242 S. W. 459 (Tex. Civ. App.). 

Where the contractor fails to comply with a request for removal, the 
buyer may have the article removed, charging this expense to the seller, 
or retain it, and bring an action for breach of warranty against the seller 
- or his surety. Rochevot v. Wolf, 96 App. Div. 506, 89 N. Y. Supp. 142. 
Damages for breach of warranty are ordinarily the difference between the 
value of the article as warranted and its value as delivered. Archer v. 
Milwaukee Auto Engine & Supply Co., 144 Wis. 476, 129 N. W. 508. The 
vendee, however, must take reasonable measures to mitigate damages. 
Rochevot v. Wolf, supra. The reason for this is that he is not legally 
damaged by those consequences which he could have avoided by the use 
of due care. See Sepcwick, DAMAGES, 9 ed.,§ 202. He may then recover 
reasonable amounts expended in his attempts to mitigate damages. Ben- 
jamin v. Hilliard, 23 How. (U. S.) 149; Strawn v. Coggswell, 28 IIl. 
457; Phelan v. Andrews, 52 Ill. 486. Unreasonable expenditures will be 
disallowed. Le Blanche v. London & N. W. Ry. Co., 1 C. P. Div. 286. 
Cf. Burtraw v. Clark, 103 Mich. 383, 61 N. W. 552. But if reasonable, 
they should not be disallowed because unsuccessful or ultimately more 
expensive than the initial loss. Whitehead & Atherton Machine Co. v. Ryder, 
139 Mass. 366, 31 N. E. 736; Edwards Mfg. Co. v. Stoops, 54 Ind. App. 
361, 102 N. E. 980; Watson v. Proprietors of Lisbon Bridge, 14 Me. 201. 
But see Wilson v. Seattle Ry. Co., 55 Wash. 656, 104 Pac. 1114; Gillett 
v. Western R. R. Corp., 8 Allen (Mass.), 560. The buyer should not be 
required to act at his peril in his attempt to mitigate damages. Kadish 
v. Young, 108 Ill. 170. Contra, Missouri Furnace Co. v. Cochran, 8 Fed. 
463 (Circ. Ct. W. D. Pa.). If the action of the plaintiff in the principal 
case, in view of all the circumstances, was reasonable, the liability of 
the surety as well as the vendor should have been measured by the ex- 
penditures incurred in making the system meet the warranted require- 
ments. The decision of the lower court should not have been reversed 
unless plainly contrary to the evidence. 


DerEps — RESTRICTIVE COVENANT — Lot Not To BE OccuPIED BY A 
CoLoRED Person. — A lot, part of a plat, was sold subject to the restriction 
that it “shall not be occupied by a colored person.” The defendants, 
colored persons, contracted with notice to buy the lot. The plaintiffs, 
owners of other lots in the same subdivision, filed a bill to restrain the 
defendants from occupying the premises. From a decree enjoining them 
from so doing, the defendants appealed on the ground that the restriction 
was void as contrary to public policy and the Fourteenth Amendment. 
(a oe the decree be affirmed. Parmalee v. Morris, 188 N. W. 330 

Mich.). 

Following the example of California, courts are henceforth likely to dis- 
tinguish restraints on alienation from restraints on use or occupancy of 
property. Los Angeles Investment Co. v. Gary, 181 Cal. 680, 186 Pac. 596. 
The former, in so far as they are total restraints in a purported conveyance 
of fee simple, are void. See Lir. § 360; Co. Lit. 206b; Gray, RESTRAINTS 
ON ALIENATION, 2 ed., §§ 13, 23. Nor is a restraint on alienation valid 
because limited as to time. Mandlebaum v. McDonell, 29 Mich. 78, 107. 
But cf. Wallace v. Smith, 113 Ky. 263, 68 S. W. 131. The more difficult 
question is presented when the restraint is limited as to persons. On this 
point the authorities are in conflict. Koehler v. Rowland, 275 Mo. 573, 
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205 S. W. 217; Title Trust Co. v. Garrott, 42 Cal. App. 152, 183 Pac. 470. 
This much can be said: a reasonable restriction on the use or occupancy 
of property is not considered void on grounds of “public policy” other 
than the policy against burdening land with incumbrances. Wakefield v. 
Van Tassell, 202 Ill. 41, 66 N. E. 830; Los Angeles Investment Co. v. Gary, 
supra. Nor is such a restriction as that in the principal case in violation 
of the Fourteenth Amendment, which applies to states, not individuals. 
Civil Rights Cases, 109 U. S. 3, 11. In both kinds of testrictions, on aliena- 
tion and on use, the form of the restriction, whether covenant or condition, 
is immaterial. See Joseph Warren, ‘Progress of the Law — Estates and 
Future Interests,” 34 Harv. L. Rev. 639, 652. But it seems that there is 
an inconsistency in giving effect to restrictions on occupancy while refusing 
to do so in cases of restraints on alienation. Cf. Los Angeles Investment Co. 
v. Gary, supra. This inconsistency becomes more apparent when it is 
realized that an exclusive occupancy practically amounts to a tenancy or 
a holding of possession as a grantee. See 8 Car. L. Rev. 188. 


Equity — Maxims — CLEAN HAnps — LimITAaTION OF THE DOCTRINE. — 
The defendant, X, contracted to buy of B land on which there was a 
first mortgage, for the avowed purpose of establishing a coal business. 
The plaintiff, A, owner of the adjacent premises, knowing of the contract 
and the purpose, entered into a restrictive covenant with B prohibiting 
the establishment of a coal business on the land. In a suit against B 
for breach of his contract X recovered a judgment which was satisfied. 
A had purchased the first mortgage, and in a suit to foreclose it the land 
was sold, upon motion by A, subject to the covenant to X whose objec- 
tions to the covenant were ignored. A now brings his bill to have X 
restrained from breaking the covenant. Relief was refused below on the 
ground that A’s hands were not clean. Held, that the decree be reversed. 
Rubel Bros. v. Dumont Coal Co., 192 N. Y. Supp. 705 (Sup. Ct.). 

The acts of A were of the sort that justifies invoking the doctrine of 
“clean hands.” Weegham v. Killifer, 215 Fed. 168 (W. D. Mich.), aff’d, 
215 Fed. 289 (6th Circ.); Carmen v. Fox Film Corp., 269 Fed. 928 
(2nd Circ.), certiorari denied, 255 U. S. 569. See 31 Harv. L. Rev. 
492. But cf. Dering v. Earl of Winchelsea, 1 Cox 318, 319. But the case 
can be justified on either of two grounds. The doctrine of “clean hands” 
embodies the concept that equity will not tolerate the use of its remedies 
to further a wrong. See Primeau v. Granfield, 180 Fed. 847, 852 (S. D. 
N. Y.). In order, however, that wrongful conduct may be aided it must 
be connected with the subject matter of the action. Lyman v. Lyman, 
go Conn. 399, 97 Atl. 312; Upchurch v. Anderson, 52 S. W. 917 (Tenn.). 
See Bentley v. Tibbals, 223 Fed. 247 (2nd Circ.). In the principal case 
the relief would not be an aid to plaintiff’s wrong. The restriction placed 
upon the land at the foreclosure sale is distinct from the one attempted 
to be obtained in prejudice of the defendant’s original contract. Secondly, 
of his two remedies under the contract X elected an action for damages. 
When his judgment was satisfied he no longer had any rights with respect 
to the land. McLendon Bros. v. Finch, 2 Ga. App. 421, 426, 58 S. E. 
690, 693. See Amos and Benedict Dienard, “Election of Remedies,” 
6 Minn. L. REv. 341, 359. A’s wrong consisted in his attempt to impair 
X’s rights in the land. The covenant ceased to be a wrong simultaneously 
with X’s termination of his rights. Thereafter equity by enforcing the 
covenant would not be aiding the plaintifi’s wrong. 


HaBEAS CoRPUS—STATE AND FEDERAL JURISDICTION — PRIVILEGE 
OF FEDERAL PRISONER TO RESIST TRIAL BY THE STATE. — Ponzi was in 
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the custody of a federal agent serving a sentence imposed by a federal 
court. By virtue of a writ of habeas corpus he was, with the consent of 
the Attorney General of the United States, brought before the state court 
for trial. Ponzi filed a petition for a writ of habeas corpus against the 
Justice of the Superior Court and the federal agent, alleging that he was 
in federal custody and therefore the state court had no jurisdiction. The 
petition was denied. Held, that the prisoner was lawfully taken into the 
state court. Ponzi v. Fessenden, 42 Sup. Ct. Rep. 300. 

In the United States the usual controversy over writs of habeas corpus 
concerns the power of one sovereign to deprive another of its prisoner. 
See T. B. Benson, ‘‘Habeas Corpus Jurisdiction of Federal and State 
Courts,” 20 Va. L. Rec. 241. The general principle is that the first 
sovereign to acquire jurisdiction retains it until its purposes are satisfied. 
Ableman v. Booth, 21 How. (U. S.) 506. Cf. Mahon v. Justice, 127 U. S. 
700. Exceptions are made if the prisoner is detained for a violation of 
state laws committed in pursuance of the Constitution, laws, or treaties of 
the United States. In re Neagle, 135 U.S. 1. See 21 Harv. L. REv. 204. 
Cf. 11 Harv. L. Rev. 190. In the instant case, the first sovereign has 
waived its exclusive jurisdiction. The prisoner maintains that he too must 
consent to the jurisdiction before the second sovereign can try him. This 
contention cannot be supported. The action in the principal case was in 
harmony with common practice in both federal and state courts. In re 
Andrews, 236 Fed. 300 (D. Vt.); United States v. Marrin, 227 Fed. 314 
(E. D. Pa.). But if ever doubt existed regarding this point, it is now 
dispelled. 


HomicipE — INTENT — ACCIDENTAL KILLING IN ATTEMPTED ROBBERY 
— Errect oF ABANDONMENT OF ATTEMPT. — The prisoner with a confed- 
erate entered a store to hold up and rob the proprietor. Her screams 
brought neighbors to the scene before the robbery was completed. The 
robbers, putting away their revolvers, fled. They were intercepted and 
drew their guns to force a passage. The prisoner’s gun went off, killing a 
bystander. The defense was based on the plea that the shooting was acci- 
dental. A statute provided that “all murder . ... committed in... the 
attempt to perpetrate .. . robbery shall be deemed murder in the first 
degree.” (1920 Pa. Stat. § 7974.) Held, conviction of murder in the first 
degree was proper. Comm. v. Lessner, 118 Atl. 24 (Pa.). 

The early common law held that any killing in an attempt to commit 
a felony was murder. Reg. v. Lee, 4 F. & F. 63; 1 Hale P. C. 465. 
Cf. Reg. v. Serne, 16 Cox C. C. 311. More recent writers suggest that 
the sharp line between felony and misdemeanor be abandoned and that 
the rule should be that accidental homicide shall be murder only when 
done in the commission of or attempt at any act or crime in its nature 
dangerous to human life. See WHARTON, Homicipg, 3 ed., §92. But under 
either view homicide in the course of attempted robbery will be murder 
at common law, and by the proper construction of the Pennsylvania 
statute and cognate legislation murder in the first degree. See 1 WHARTON, 
CRIMINAL Law, 11 ed., § 510. The homicide must take place in the course of 
the attempt. Hoffman v. State, 88 Wis. 166, 59 N. W. 588; People v. Hiiter, 
184 N. Y. 237, 77 N. E.6. The mere abandonment of his purpose by the 
prisoner cannot screen him unless done voluntarily and not simply to 
escape detection. Lewis v. State, 35 Ala. 380. See 1 WHARTON, CRIMINAL 
Law, 11 ed., § 226. Similarly it cannot mitigate the homicide if the 
killing bears the necessary close relation to the robbery. State v. Gray, 
19 Nev. 212, 8 Pac. 456. But this still leaves the question: Was this 
killing in the course of an attempt? There is no rule by which to deter- 
mine when action, originally aimed at the perpetration of a crime, ceases 
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to be an attempt. Each case must be decided on its own facts. In the 
principal case the court would not have been warranted in reversing the 
finding of this fact in the-court below. Cf. Bissot v. State, 53 Ind. 408. 
But cf. People v. Hiiter, supra. 


INDICTMENT— FINDING — RESUBMISSION. — Though retained by the 
prosecutor, the acting state attorney had charge of the proceedings in 
which a grand jury indicted the defendant for murder. On demurrer to 
a plea in abatement, the court quashed the indictment. Under a com- 
petent state attorney, the same grand jury, having heard the same 
witnesses only, found the same indictment. A demurrer to a plea in 
abatement was sustained. The defendant was convicted of manslaughter. 
Held, that the judgment be affirmed. Oglesby v. State, 90 So. 825 (Fla.). 

The Florida Constitution guarantees a right to a grand jury in felony 
cases. See Fia. Const., Art. I, § 10. Statute and common law determine 
the content of that right. English v. State, 31 Fla. 340, 12 So. 689. At 
common law bias is no ground of objection to a grand juror, who may 
act on his own or common knowledge. Regina v. Russell, Car. & M. 247; 
Comm. v. Woodward, 157 Mass. 516. See: MIKELL, CASES ON CRIMINAL 
PROCEDURE, 90 n. See also, 4 BLack. Comm. 300; Sir Frederick Pollock, 
“The King’s Peace in the Middle Ages,” 13 Harv. L. REv., 177, 180-181; 
James B. Thayer, “‘The Jury and Its Development,” 5 Harv. L. REv. 2409, 
263. Contra, United States v. Burr, Fed. Cas. No. 14,693 (D. Va.). A 
Florida statute declares the common law rule. See 1920 FLA. Rev. GEN. 
StatT., §§ 5947, 5954. Peeples v. State, 46 Fla. 101,35 So. 232. At common 
law, however, private control of a grand jury invalidates its action. United 
States v. Kilpatrick, 16 Fed. 765 (W. D. N. C.); Welch v. State, 68 
Miss. 34, 8 So. 673. See Mr. Justice Field, Charge to Grand Jury, 2 Saw. 
667, 673 (Circ. Ct. D. Cal.). In a doubtful situation this consideration 
would have great weight. The jury in returning the second indictment 
cannot have discounted entirely the influences that produced the first. 
Cf. State v. Osborne, 61 Ia. 330, 16 N. W. 201; State v. Ivey, 100 N. C. 
539, 5 S. E. 407. Nevertheless, it would seem, under the circumstances, 
that the court preserved the substantial features of a grand jury indict- 
ment. The evidence amply sustained the conviction, and, a fortiori, the 
indictment. No improper conduct on the part of the first attorney was 
shown aside from his performance without right of the function of a 
prosecuting attorney. A competent attorney supervised and presumably 
approved the later proceedings. The lower court seems clearly justified 
in refusing, in the exercise of its discretion, a new trial. 


INJUNCTION — NATURE AND SCOPE OF THE REMEDY — DISCRETION OF 
THE CourT TO REFUSE RELIEF ON GROUNDS OF CONVENIENCE. — The 
defendant railroad appealed from a ruling denying its motion for dissolu- 
tion of an injunction restraining it from appropriating part of a shipper’s 
coal, to keep its trains running during a coal strike. The plaintiff was a 
coal merchant. The defendant offered to pay him the invoice price of coal 
at the mines, plus ten per cent, for its appropriation. It was alleged that 
further appropriations would not be necessary for some months, at least. 
Held, that the appeal be denied. Mobile & Ohio R. R. Co. v. Zimmern, 
89 So. 475, 206 Ala. 37. 

For a discussion of the principles involved, see NOTES, supra, p. 211. 


INSURANCE — CONSTRUCTION AND OPERATION OF CONDITIONS — DATE 
OF INCONTESTABILITY CLAUSE. — The insured took out a policy of life 
insurance with the defendant company. The policy was antedated, in 
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accordance with the insured’s request, so as to read as of Aug. 23, rors, 
although actual delivery was not made until Sept. 13, r915. The policy 
provided that it should be incontestable after two years from its date of 
issue. The insured died July -4, 1917. The policy was not contested 
until Aug. 24, 1917, when the defendant sought to interpose a plea of 
fraud. On these facts the parties both requested a directed verdict. The 
court directed a verdict for the plaintiff beneficiary and entered judgment 
thereon. Held, that the judgment be affirmed. Mutual Life Ins. Co. v. 
Hurni Packing Co., 280 Fed. 18 (8th Circ.). 

An incontestability clause which fixes a reasonable period for the insurer 
to discover defenses is effective even as against fraud. Weil v. Federal 
Life Ins. Co., 264 Ill. 425, 106 N. E. 246. The principal case concerns a 
question of construction of such a clause reading “‘two years ... from 
its date of issue.”” There is some authority to the effect that the death 
of the insured within two years fixes the rights of the parties, so that the 
insurance company will not be barred from asserting its defense. Kelley v. 
Mutual Life Ins. Co. of N. Y., 109 Fed. 56 (S. D. Iowa), reversed on other 
grounds, 114 Fed. 268 (8th Circ.). But the great weight of authority is 
otherwise. Monahan v. Metropolitan Life Ins. Co., 283 Ill. 136, 119 N. E. 
68; Lavelle v. Metropolitan Life Ins. Co., 238 S. W. 504 (Mo.). The 
question is, then, narrowed to a construction of the phrase “‘date of issue,” 
to determine the exact day on which the incontestability period started 
to run. Literally, the dissenting opinion would seem correct, that the 
meaning of ‘“‘issue” is delivery. But the word must be considered with 
reference to the whole policy, and doubtful questions of construction 
should be determined against the insurance company which drew up the 
policy, particularly where the clause purports to be for the benefit of the 
insured. Monahan v. Metropolitan Life Ins. Co., supra. See 2 WILLISTON, 
Contracts, § 621. The court in the principal case is in accord with the 
trend of authority in construing “date of issue’ to mean the date on the 


face of the policy. Anderson v. Mutual Life Ins. Co., 164 Cal. 712, 130 
Pac. 726; Harrington v. Mutual Life Ins. Co. of N. Y., 21 N. D. 447, 
131 N. W. 246; Meridian Life Ins. Co. v. Milam, 172 Ky. 75, 188 S. W. 870. 
See Goldstein v. New York Life Ins. Co., 176 App. Div. 813, 816, 162 N. Y. 
Supp. 1088, 1090; aff’d, 227 N. Y. 575, 124 N. E. 808. Cf. Painter v. 
Mass. Mut. Life Ins. Co., 133 N. E. 20 (Ind.); Allen v. Patrons’ Mutual 
Fire Ins. Co. of Mich., Lid., 165 Mich. 18, 130 N. W. 196. 


INSURANCE — CONSTRUCTION OF PARTICULAR WORDS AND PHRASES 
IN STANDARD Form. — An automobile liability policy provided that the 
insurer should “pay all costs and expenses incident to the investigation, 
adjustment and settlement of claims, and all costs taxed against the 
assured in any legal proceedings defended by the company.” A man was 
run over and killed. His administrator sued and attached property of the 
insured, a foreign corporation. The insurance company having refused to 
bond the attachment, the insured did so and thus secured a partial dis- 
charge. The action was later settled and this action was brought to re- 
cover the expense of poundage fees and procuring a bond. Held, that the 
plaintiff do not recover. Green River Distilling Co. v: Massachusetts 
Bonding & Insurance Co., 234 N. Y. 109, 136 N. E. 310. : 

Insurance policies should be construed liberally to promote the purpose 
of the insurance. Richards v. Standard, etc. Co., 200 Pac. 1017 (Utah). 
It has been thought that reasonable construction, in favor of the insured, 
promotes this end. Rochester, etc. Co. v. Maryland Casualty Co., 143 Mo. 
App. 555, 128 S. W. 204. The New York court has accepted the propo- 
sition that a provision such as that under consideration is to apply to 
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any reasonable expenditures incurred in a defense in good faith of the 
merits of a case. Brassil v. Maryland Casualty Co., 210 N. Y. 235, 104 
N. E. 622. It would seem that a failure of the insurer to furnish a 
supersedeas bond to stay execution of judgment pending appeal renders 
it liable to the insured. Johnson v. Maryland Casualty Co., 103 Neb. 371, 
171 N. W. 908. Cf. Upton, etc. Co. v. Pacific, etc. Co., 162 App. Div. 
842, 147 N. Y. Supp. 765. Apparently the principal case stands for the 
proposition that such rulings are not to be extended to include any 
reasonable expenditures necessary to prevent loss arising from collateral 
proceedings incident to an action at law which is included within 
the terms of the policy. This is narrow. These policies are drawn to 
meet ordinary business needs and should be so interpreted where possible. 
To have held otherwise would have been more consonant with the atti- 
tude heretofore adopted toward such policies. 


LANDLORD AND TENANT — CONDITIONS AND COVENANTS IN LEASES — 
WHETHER COVENANT AGAINST SUBLETTING Is BROKEN BY PARTIAL SUB- 
LETTINGS. — The plaintiff leased certain premises to the defendant, the 
agreement containing the usual covenant by the tenant not to assign, 
sublet or part with possession without the landlord’s consent, but the 
covenant when referring to the premises did not add ‘“‘or any part thereof.” 
The defendant obtained consent to let the top floor. Later, without 
consent, all the rest of the premises were sublet. The plaintiff thereupon 
claimed a forfeiture; but his action was dismissed by the lower court on 
the ground that the covenant did not prevent a partial subletting. The 
plaintiff appealed, arguing that the two partial sublettings constituted a 
complete subletting, and hence a breach. Held, that the appeal be allowed. 
Terrell v. Chatterton, 57 L. J. 263 (C. A.). 

Conditions in leases against assigning and subletting are construed 
strictly to prevent forfeitures. Crusoe v. Bugby, 2 Wm. Bl. 766; Jackson 
v. Harrison, 17 Johns. (N. Y.) 66; Lynde v. Hough, 27 Barb. (N. Y.) 415; 
Field v, Mills, 33 N. J. L. 254. On this ground, general covenants against 
subletting and assigning have been held not to be broken by a partial 
subletting or assignment, although the natural meaning of such a covenant 
would seem to prevent any alienation whatsoever. Grove v. Portal [1902] 
1 Ch. 727. Cf. Miller v. Pond, 214 Mich. 186, 183 N. W. 24. See Church 
v. Brown, 15 Ves. Jr. 258, 265; Cuschner v. Westlake, 43 Wash. 690, 6096. 
In the principal case, therefore, the suggestion that the second sublease 
alone would not work a forfeiture is well founded. And clearly the first 
subletting was no violation of the lease, being authorized. It is therefore 
difficult to understand the logic of holding that the two together consti- 
tuted a breach. Although the result was a complete subletting, there was 
not a complete subletting without consent. The decision in the prin- 
cipal case may be supported, however, by relying on the covenant not 
to part with possession. Such clauses are equivalent to a requirement 
of personal occupancy, which is given a very literal meaning, and con- 
strued even more strictly than a covenant against assigning and subletting. 
Cf. Greenslade v. Tapscott, 1 C. M. & R. 55; Jenkins v. Price [1908] 1 
Ch. 10. See Marsh v. Bristol, 65 Mich. 378, 385, 32 N. W. 645, 648. See 
TIFFANY, LANDLORD AND TENANT, § 152 M. 


LANDLORD AND TENANT— Croprers Contracts. — The California 
Land Law forbids an alien to acquire any “interest” in land. (1921 CAL. 
StaT. 83.) A contract was made by the owner of land with an alien 
Japanese, under which the latter cultivated the land for four years, lived 
in a house thereon, and enjoyed possession which was to be protected by 
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the owner against all the world. ‘General possession,” however, was 
reserved in the owner, and it was provided that the ‘‘cropper” (the alien) 
should have no interest or estate in the land. The owner and the alien 
brought an action to restrain the defendants from enforcing the provision 
against them for the reason that the contract does not give the alien any 
interest in the land. Held, that judgment be entered for the plaintiffs. 
O’Brien v. Webb, 279 Fed. 117 (N. D. Cal.). 
For a discussion of the principles involved, see NOTE, supra, p. 209. 


LIBEL AND SLANDER — DAMAGES — ADMISSIBILITY OF EVIDENCE TO 
SHow MENTAL SUFFERING OF MEMBER OF PLAINTIFY’S FAMILY TO EN- 
HANCE DAMAGES. — The defendant published a statement concerning the 
plaintiff which was libellous per se. Evidence that the publication caused 
mental distress to the plaintiff’s seven-year-old daughter was admitted 
over the objection of counsel for the defendant. In overruling the 
objection the trial court made remarks which clearly indicated that its 
purpose in admitting such evidence was to show distress inflicted on the 
plaintiff by the distress of her child. Held, that the evidence was inad- 
missible. Bishop v. New York Times Co., 233 N. Y. 446, 135 N. E. 845. 

The direct injury suffered from a libel is to reputation, and compen- 
sation for injured reputation is therefore the principal item of damages 
in an action for defamation. But another direct result of a libel is mental 
suffering on the part of the person defamed, and compensation may be 
recovered for such suffering. Lombard v. Lennox, 155 Mass. 70, 28 N. E. 
1125. See Newman v. Stein, 75 Mich. 402, 407, 42 N. W. 956, 957. The 
term “mental suffering” covers a multitude of injuries, many of which 
must be born as necessary incidents of existence. Admittedly one whose 
reputation is injured experiences sensations of shame and humiliation. 
How far into the realm of mental suffering should the courts go in allowing 
recovery in libel cases? It is true that there is an increasingly liberal 
tendency towards allowing recovery in cases involving mental suffering. 
See Archibald H. Throckmorton, ‘“ Damages for Fright,” 34 Harv. L. R. 
260. However, the law has not as yet gone so far as to allow recovery 
for mental anguish caused by sympathy for the suffering endured by 
others. A. T. & S. F. R. Co. v. Chance, 57 Kan. 40, 45 Pac. 60; Dennison 
v. Daily News Pub. Co., 82 Neb. 675, 118 N. W. 568. This is a well- 
defined limitation upon any broad rule allowing recovery for mental 
suffering and, it is submitted, a proper one. The action of the court 
in excluding the evidence in the principal case is a recognition of this 
limitation. Dennison v. Daily News Pub. Co., supra; Sheftall v. Central 
of Georgia R. R. Co., 123 Ga. 589, 51 S. E. 646. Contra, Ott v. Murphy, 
160 Iowa, 730, 141 N. W. 463. Cf. Cahill v. Murphy, 94 Cal. 29, 30 
Pac. 195. 


LIcENSES — LICENSE TO FisH — DESTRUCTION OF LOCATION — STATUTE 
oF Limitations. — A Washington statute allowed exclusive fishing rights 
to the holder of a yearly license ‘who marked his location in the prescribed 
manner. (1922 WasH. Rem. Cope, § 5679.) The plaintiff held such a 
license and location. In 1913 the defendant, a public service corporation, 
destroyed the value of the location by constructing a trestle and booming 
ground. The plaintiff commenced action in 1919, and the defendant 
pleaded the Statute of Limitations, which barred actions for injury to 
personal property and for trespass to real property after three years. 
(Ibid. § 159.) The Statute of Limitations on actions for recovery of real 
property was ten years. (Ibid. § 156.) From judgment for the plaintiff, 
the defendant appeals. Held, that the judgment be reversed. Irwin v. 
J. K. Lumber Co., 205 Pac. 424. (Wash.). 
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As this was an action for taking by eminent domain, the character of the 
property is in issue. Aylmore v. Seattle, 100 Wash. 515, 171 Pac. 659. 
Since earliest times fishing in navigable waters has been a public right. 
Warren v. Matthews, 6 Mod. 73; Arnold v. Mundy, 1 Halsted (N. J.), 
1. See 27 Harv. L. Rev. 750. Exclusive privileges were acquired only by 
grant from the sovereign. Cf. Trustees of Brookhaven v. Strong, 60 N. Y. 
56. See 3 Kent, Comm., 413. But see Arnold v. Mundy, supra. This 
grant, or “free fishery,” was considered real property. See Hume v. 
Rogue River Packing Co., 51 Ore. 237, 92 Pac. 1065. See 2 FARNHAM, 
WATERS AND WATER RIGHTS, 1375, 1378. Modern statutes confer no 
such dignified rights. For example, in Alaska a license gives no property 
right in the site. Columbia Salmon Co. v. Berg, 5 Alas. 538; Thlinket 
Packing Co. v. Harris & Co., 5 Alas. 471. However, this doctrine rests 
upon the fact that the local license is merely a tax, and the federal permit 
only certifies that the fish trap will not interfere with navigation. See 
1915 ALAS. Sess. Laws, c. 76. See Columbia Salmon Co. v. Berg, supra. 
The Washington statute goes beyond this, and gives the licensee exclusive 
rights. See 1922 WasH. Rem. Cope, § 5679. This represents a compro- 
mise between various interests of the state. The necessity of advantageous 
commercial fishing demands some degree of exclusiveness. The state also 
must protect fishing for the public, therefore the exclusive permission is 
hedged by restrictions. It runs only from year to year; it is revocable, 
and is easily forfeited. State v. Hals, 90 Wash. 540, 156 Pac. 395; Ger- 
hard v. Worrell, 20 Wash. 492, 55 Pac. 625. See 1922 WasH. REM. 
Cong, § 5682. The right is, then, less than a grant of a fishery, yet is more 
than the ordinary public fishing privilege. To hold it personal property 
within the meaning of the statute of limitations is in harmony with prior 
adjudications. State v. Hals, supra; Hastings v. Anacortes Packing Co., 
29 Wash. 224, 69 Pac. 776. 


PAROL EVIDENCE RULE — SUBSTANTIVE LAW EXPRESSED IN TERMS OF 
EVIDENCE — BILLS AND NoTES — CONTEMPORANEOUS WRITTEN AGREE- 
MENT AS Part OF CONTRACT. — In order to prevent loss on an investment 
in francs, the plaintiff borrowed money from the defendant on a promissory 
note payable on demand. Contemporaneous with the making of the note 
the parties agreed that the francs should be hypothecated to the defendant 
as security and, also, that the note should be payable when the exchange 
dropped to a more normal rate. This agreement was reduced to. writing 
in a letter sent by the defendant to the plaintiff. The defendant demanded 
payment of the note several times prior to this action although the ex- 
change rate had not become more normal. The plaintiff brings this action 
to restrain the defendant from enforcing payment and from realizing on 
the security. The defendant alleges that the note was to be paid within 
a reasonable time and counterclaims for the amount of the note and unpaid 
interest. Held, that judgment be entered for the defendant on his counter- 
ota Brunie & Maturie v. Royal Bank of Canada [1922] 3 W. W. R. 
82 (Alta.). 

The parol evidence rule does not apply to every contract of which there 
is written evidence, but only to those which have been entirely integrated 
in that written evidence. See 2 WiLLIston, ConTRACTS, § 633. Whether 
or not there has been this integration of the contract depends upon the 
intent of the parties. See 4 WicmorE, EvipeNcE, § 2430. The general 
rule has been that if the proposed evidence contradicts or varies the terms 
of the written contract, the presumed intent of the parties will be that the 
latter should be followed. But it has been suggested that a truer test is 
whether or not the particular element of the proposed evidence is dealt 
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with at all in the written contract. See 4 WicMoRE, EVIDENCE, § 2430. 
A promissory note often is but a part of a larger contract. Leach v. Hill, 
106 Ia. 171, 76 N. W. 667; Goodwin v. Nickerson, 51 Cal. 166. In the 
present case, the letter does not contradict the express terms of the note 
but introduces a new element, the time at which demand is to be made. 
The letter and the note may well be read together as parts of one contract. 
Cf. Jacobs v. Mitchell, 46 Ohio St. 601; American Gas and Ventilating Co. 
v. Wood, 90 Me. 516; Rogers v. Smith, 47 N. Y. 324. But cf. Porteous v. 
Muir, 8 Ont. Rep. 127; Rivers v. Brown, 62 Fla. 258, 56 So. 553. The 
contingency in this case is one that may never happen. It is clear that 
the parties contemplated payment at some time rather than a gamble on 
the rate of exchange. The court is right, therefore, in construing the note 
to be payable on demand after a reasonable time. Nunez v. Dautel, 
19 Wall. (U. S.) 560. 


PROXIMATE CAUSE — ACTIVE CAUSE — INTERVENING FORCE. — Despite 
knowledge of an oncoming tempest, the defendant tug proceeded with its 
tow into the storm, and was finally forced to cast the tow adrift to save 
itself. The captain of the tow, during the two days in which the storm 
raged, became exhausted by his efforts to keep his ship afloat. The 
weather moderated during the ensuing two days and the tow attempted 
to make port. The exhausted captain failed to see a hidden shoal marked 
on his map with very small dots and consequently wrecked his vessel 
upon it. The owner and underwriter of the tow seek damages from the 
tug for the loss. The lower court gave judgment for the libelants, finding 
that the tug was negligent in proceeding into the storm and that the 
failure of the captain to discover the shoal was due to his exhaustion. 
Held, that the decree be affirmed. Nehalem Steamship Co. v. Aktieselskabet 
Aggi, The Recorder, Oct. 9, 1922 (C. C. A., oth). 

Where the defendant’s negligent act places another in peril, the direct 
result of action by the latter to avoid this impending danger is the proxi- 
mate result of the defendant’s act. Jones v. Boyce, 1 Stark. 493. Cf. 
Leyland Shipping Co. v. Norwich Union Fire Ins. Society [1918] A. C. 350. 
Where this intervening act is instinctive, a failure to use mature deliberation 
will not break the chain of causation. This inability to use discretion is 
directly caused by the defendant. Wilson v. Northern Pacific R.R. Co., 
26 Minn. 278, 3 N. W. 333; Nixon v. Williams, 25 Ga. App. 594, 103 
S. E. 880. Cf. People v. Lewis, 124 Cal. 551. In the principal case the 
defendant’s act directly caused the captain’s exhaustion, which in turn 
caused him to steer his vessel upon the shoal. The fact that one of this 
series of direct active forces must be traced through the mind does not 
alter the chain of causation. Re Sponatski, 220 Mass. 526, 108 N. E. 466. 
Cf. Ex parte Heigho, 18 Ida. 566, 110 Pac. 1029; Regina v. Towers, 12 Cox 
C. C. 530. Nor is the lapse of time material. Western Union Tel. Co. v. 
Preston, 254 Fed. 229 (3rd Circ.). Where the final result has been pro- 
duced by an independent intervening force whose action was risked by the 
defendant’s act, foreseeability of the intervention of this force is decisive 
of proximity of causation. Gilman v. Noyes, 57 N. H. 627. But in cases 
similar to the principal one, foreseeability of result is no test of proximate 
causation. See Joseph H. Beale, ‘“‘The Proximate Consequences of an 
Act,” 33 Harv. L. REv. 633, 649. See Jeremiah Smith, “Legal Cause in 
Actions of Tort,” 25 Harv. L. REv. 103, 223} 303. A failure to recognize 
this distinction has too often led to incorrect conclusions. Anthony v. 
Slaid, 11 Met. (Mass.) 290; Fowlkes v. Southern Ry. Co., 96 Va. 742, 32 
S. E. 464. Foreseeability in the principal case is only a test to determine 
the fact of the defendant’s negligence and not the proximity - of- results 
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which may flow from such negligence. See Smith v. London & Southwestern 
Ry. Co., L. R. 6 C. P. 14, 21, per Channel, B. and Blackburn, J. See 
Jeremiah Smith, supra, 25 Harv. L. Rev. 241-246. 


SALES — CHATTEL Mortcaces— Trust Receret Invatip UNLEsS 
PrRoPpERTY COMES FROM THIRD }’ARTY. — The bankrupt borrowed money 
from the petitioner giving a demand note and as security therefor a 
document purporting to be a Oyet receipt setting aside certain dolls as 
the property of the petitioner. This document was not recorded and the 
dolls remained continuously in the possession of the bankrupt. The 
receiver having refused to deliver possession of these dolls, the petitioner 
obtained an order from the District Court directing delivery. Held, that 
the order be reversed. In re A. E. Fountain, Inc., 67 N. Y. L. J. No. 149 
(2nd Circ.). 

A trust receipt is generically a chattel mortgage. But when properly 
used, the resulting legal consequences differ materially from those of an 
ordinary chattel mortgage. Jn re Dunlap Carpet Co., 206 Fed. 726, 730 
(E. D. Pa.); Moors v. Kidder, 106 N. Y. 32, 44, 12 N. E. 818. See 
Karl T. Frederick, “‘The Trust Receipt as Security,” 21 Cor. L. Rev. 
395, 403. Where the holder of the trust receipt derives his security title 
from a party other than the one responsible for the satisfaction of the 
obligation which the property secures, then for reasons of business necessity 
and on a balance of conveniences, the courts do not require recording. 
In re Cattus, 183 Fed. 733 (2nd Circ.). See Samuel Williston, ‘The 
Progress of the Law, — Sales,” 34 Harv. L. REv. 741, 758. But where this 
salient characteristic of the trust receipt situation is absent, the facts 
resolve themselves into the ordinary case of a chattel mortgage and pe- 
culiar considerations of policy do not apply. Jn re Gerstman, 157 Fed. 
549 (2nd Circ.); In re Shulman, 206 Fed. 129 (E. D. Pa.). See Karl T. 
Frederick, supra, 21 Cor. L. REV. 395, 417, 418. The life of the doctrine 
of the trust receipt has been short but so far adventurous. This case 
should serve to warn the business man and the practitioner in search of 
some method of creating a secret lien, that this device will help them little. 
If the policy of the law has been relaxed in any way, it has been only 
within narrow limits. And cf. Commercial etc. Bank. v. Canal Bank., 239 
U. S. 520. 


SPECIFIC PERFORMANCE — DEFENSES — LACK OF MUTUALITY IN NEW 
York. — The vendees assigned the defendant’s contract to convey realty, 
to the plaintiff, who did not assume the burdens of the contract. The 
Appellate Division reversed a decree of specific performance. Held, that 
the judgment be reversed. Epstein v. Gluckin, 233 N. Y. 490, 135 N. E. 861. 

The earliest New York decision on mutuality required simply mutuality 
of obligation, that is, consideration. See German v. Machin, 6 Paige Ch. 
(N. Y.) 288, 292. Avoiding Fry’s extreme theory, the court seemed later 
to have adopted Pomeroy’s view that at the time of a bill there must be 
mutuality of remedy. Wadick v. Mace, tor N. Y. 1, 83 N. E. 571; 
Levin v. Dietz, 194 N. Y. 376, 87 N. E. 454. See 5 Pomeroy, Equity 
JURISPRUDENCE, 4 ed., § 2191. Cf. Fry, Specrric PERFORMANCE OF 
Contracts, 6 ed., §§ 460-476. The justice these rules were vaguely seeking 
is served, according to the present opinion, by a requirement that a decree 
protect the defendant, as well as the plaintiff. See Ames, LECTURES ON 
LEGAL History, 370; 3 WILLISTON, ConTRACTS, §§ 1433-1440. See also, 
William Draper Lewis, ‘‘Specific Performance of Contracts — Defense of 
Lack of Mutuality,” 40 Am. L. Rev. 270, et seg.; Harlan F. Stone, “The 
‘Muiuality’ Rule in New York,” 16 Cor. L. Rev. 443; 23 Harv. L. Rev. 
294. Under any statement of the mutuality rule, an assignee should 
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have specific performance if there was originally, between the first parties, 
mutuality of remedy; and if the assignor was available for suit when 
the bill was brought. Cf. Murphy v. Marland, 62 Mass. 575; Lenman 
v. Jones, 222 U.S. 51. See Fry, op. cit. § 222. Early New York de- 
cisions recognized the right of an assignee to specific performance. Miller 
v. Bear, 3 Paige Ch. (N. Y.) 465; Dodge v. Miller, 81 Hun. 102, 30N. Y. 
Supp. 726. Recent rulings of the Appellate Division cast doubt on the 
right. Genevetz v. Feiering, 136 App. Div. 736, 121 N. Y. Supp. 392; 
Dittenfass v. Horsley, 177 App. Div. 143, 163 N. Y. Supp. 626. See 
Schuyler v. Kirk-Brown Realty Co., 193 App. Div. 269, 270-272. See 
also Roscoe Pound, ‘The Progress of the Law — Equity,” 33 Harv. L. 
REV. 929, 955. The present decision dispels this doubt. In discarding 
Fry’s and Pomeroy’s tests, the New York court adds its weight to that 
of a growing line of authorities which are making the doctrine of mutuality 
achieve justice by looking to the substance, instead of defeat justice by 
sticking in the form of an absolute rule. Jones & Sons, Lid. v. Tankerville, 
[1909] 2 Ch. 440; Peterson v. Chase, 115 Wis. 239, 91 N. W. 687; Wright 
v. Suydam, 72 Wash. 587, 131 Pac. 239. See Javierre v. Central Altagracia, 
217 U. S. 502, 508. 


Wiits — Lecactes AND Devises — LAPSED SHARE OF RESIDUE. — Two 
nieces of the testator, who were named among the seven residuary legatees, 
predeceased him without issue. Action was brought to determine whether 
their share of the residue passed to the other residuary legatees or to the 
next of kin. Held, that it fell back into the residue. Corbett v. Skaggs, 207 
Pac. 819 (Kan.). 

It has been a long established and universally followed rule that a lapsed 
or revoked general share of a residuary legatee passes according to the law 
of intestacy. See 2 ALEXANDER, WILLS, § 764. The reason assigned is 
usually that that which is already a part of the residue cannot fall back 
into the residue. Lyman v. Coolidge, 176 Mass. 7, 56 N. E. 831. It has 
also been said that the residuary legatees being individuals and not mem- 
bers of a class, take as tenants in common rather than as joint tenants. 
Bagwell v. Dry, 1 P. Wms. 700. The rule was formerly applied regardless 
' of the testator’s intentions. Humble v. Shore, 7 Hare 247; Gorgas’ Estate, 
166 Pa. St. 269, 31 Atl. 86. Cf. Lloyd v. Lloyd, 4 Beav. 231. This is no 
longer the law of England. In re Palmer [1893] 3 Ch. 369. In America 
a manifest intent will usually take the case out of the rule. Jackson v. 
Roberts, 14 Gray (Mass.), 546. Even where there is no expressed intent, 
because of its tendency to defeat the purpose to die testate, the courts 
desperately strain to escape the rule. Waln’s Estate, 156 Pa. St. 194, 23 Atl. 
205; In re Dunster [1909] 1 Ch. 103; Aitkin v. Sharp, 115 Atl. g12 (N. J.). 
The presence of a gift over to the residuary legatee, if only one of four 
survived, took the case out of the rule although three of the four survived. 
In re Radcliffe, 51 W. R. 409. A statute declaring that realty devised to 
several be taken in common was held to imply that a joint tenancy existed 
in personal property. In re Gamble, 13 Ont. L. Rep. 299. The rule has been 
abrogated by statute in three jurisdictions. See 1910 Onto ANN. GEN. 
Cope, § 10581 (if legatee be a relative); 1909 R. I. Gen. Laws, ch. 254, 
§ 7; Woodward v. Congdon, 34 R. I. 316, 83 Atl. 266; 1920 Pa. Star. § 8325; 
Re Jackson, 28 Pa. Dist. R. 943. One state by decision has rejected the 
rule. West v. West, 89 Ind. 529. It is.encouraging to find the Kansas 
court following the progressive minority in a case of first impression. 
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THe LAws OF THE EARLIEST ENGLISH KiNncGs. Edited and translated by 
F, L. Attenborough, M.A. Cambridge: The University Press. 1922. 
pp. xii., 256. 


The importance to legal and historical research of the various collections 
of laws issued by the Kings in England before the Norman Conquest can 
hardly be overrated. Written in the vernacular as they were, in marked 
contrast with the Latin of the laws of the Western Teutons on the Con- 
tinent, they are, for that reason if for no other, an indispensable factor in 
investigating the legal system of any Teutonic nation, quite apart from 
their intrinsic value in the study of our own legal history. As the learned 
editor remarks, the laws of Acthelbert are the earliest document written in 
the English language, and “no other Teutonic language possesses any 
original records of equal antiquity, apart from short inscriptions.” Then 
again, the Anglo-Saxon laws form an abundant stream of legislation, which 
flows for the five centuries prior to William the Conqueror, unmixed with 
Roman Law and merely tinged by Canon Law. 

It is a remarkable thing to any one except an Englishman (who in this 
respect need be astonished at nothing) that we had to wait until 1840 for 
a complete edition of these laws with an English translation. Needless to 
say, there were a Latin edition, a French edition, and part of a German 
edition; but there was nothing so vulgar or useful as one in English until 
Benjamin Thorpe completed his for the Record Commission. This edition, 
like that of Schmid’s in 1858, was superseded to a large extent, but by no 
means totally, by Liebermann’s great work, Die Gesetze der Angelsachsen, 
the third and concluding volume of which appeared in 1916, and crowned 
one of the most notable pieces of legal and historical research in the 
twentieth century. Unfortunately, while there are but few well-equipped 
scholars who cannot understand German at all, there are many who cannot 
read it easily. And Mr. Attenborough has done a signal service in pro- 
ducing this edition of the earlier Anglo-Saxon laws together with an English 
translation and notes. He points out that a new English edition is needed 
both because many additions to our knowledge have been made since 
Thorpe’s book was published, and also because that book has long been 
out of print and is not easily accessible to many who wish to use it. Mr. 
Attenborough’s own edition is the first English one since the Record 
Commissioners’, if we leave out of account M. H. Turk’s Legal Code of 
Alfred the Great, which was published at Halle in 1893, and was limited 
to the Alfred-Ine code. He does not profess to cover all the ground 
quartered by Thorpe, for he does not go beyond the laws of Aithelstan; 
and he modestly disclaims any idea of competing with Liebermann. What 
he succeeds in doing is to put the inquirer in rapid possession of the exact 
meaning of any particular law (if it has an ascertainable meaning) and its 
general bearing, so as to start him on the road to the detailed interpreta- 
tion supplied by Liebermann. Nor is the book a mere sign-post to the 
labours of others. The notes are critical as well as explanatory, and where 
the editor has been compelled to differ from Liebermann, he has stated the 
reason fairly, and the conclusion which he himself reaches frequently seems 
to be justified. As a sample, we may refer to his opinion that the East 
Anglian Kingdom had not come to an end at the time when the laws of 
Edward and Guthrum and what are supposed to be the later laws of 
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Edward were promulgated. It is something to have earned the right to * 
appraise accurately the work of a great scholar, and it is still more credit- 
able to exercise that right with restraint and judgment. 

The notes are not elementary and they assume some familiarity with 
the outlines of Anglo-Saxon law and institutions in general. We hope that 
in the next edition Mr. Attenborough will expand some of them to the 
length of that on “ordeal,” for the benefit of the general reader. Anglo- 
Saxon law is.not so exclusively the property of the antiquarian as might 
be imagined. In March, 1922, a married couple stood in the dock of the 
Central Criminal Court, charged with obtaining money from bookmakers 
by means of forged betting telegrams. The husband was convicted. The 
wife was acquitted on the ground of that irrational presumption of marital 
coercion which still disfigures English criminal law. The learned judge 
traced this doctrine back to the Laws of Ine, No. 57 of which provides 
that if a husband steals a beast and carries it into his house, and it is 
seized therein, he shall forfeit his share of the household property, but 
that the wife is exempt because she must obey her lord. If the report of 
proceedings is accurate, the court did not refer to the best edition, nor even 
to the second best edition, of the Laws available down to the end of 1921. 
Mr. Attenborough’s preface is dated February, 1922, and was presumably 
inaccessible at the date of the trial. If it had been, we know quite enough 
of the judge’s learning and literary instinct to hope that he would have 
used it. We may also be permitted to hope that the next edition will 
include the laws of the later kings and such pieces as the ill-named 
Quadripartitus and Leges Henrici Primi. We have no Savigny-Stiftung to 
stimulate researches in English legal history, and the Record Commis- 
sioners of past generations spent public money not always wisely and often 
too well to make it likely that much assistance can be expected from official 
quarters at the present day. But if funds are lacking, the scholarship 
which could put them to good use is not to seek. Mr. Attenborough’s 
book would satisfy any one on that point. 

The index is good, but omits under “Burning” references to prges 51 
and 71. Pollock and Maitland’s second edition might have been used. 
At any rate, the page references to their History of English Law seem to 
indicate the first edition. 

P. H. WINFIELD 





Des CONTRATS PAR CORRESPONDANCE EN Droit FRANCAIS, EN DROIT 
ANGLAIS ET EN Droir ANGLO-AMERICAIN. By Albert Cohen. Paris: 
Ernest Sagot et Cie. 1921. pp. xii, 197. 


This small book contains a very thorough examination of the subject with 
which it deals. The author has carefully examined the English and Ameri- 
can authorities and compared them with the French. Such a comparison 
is less helpful in regard to the formation of simple contracts than on many 
topics. The necessity of consideration for a contract profoundly affects any 
discussion of the topic in our law. Arguments which are possible if no 
such necessity exists are obviously fallacious in the common law. More- 
over English and American law has gradually tended towards an objective 
theory of mutual assent, while the French law still conceives that it is an 
actual meeting of minds that constitutes a contract, and that outward acts 
are merely evidence of this mental assent. This point of view leads to 
the logical difficulty stated in Adams v. Lindsell, 1 B. & Ald. 681. Com- 
munication may go on ad infinitum without proving actual assent, for 
when the offeree accepts, mon constat that the offerer still is of the same 
mind. His offer may be proof that he desired to contract when he mailed 
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the letter, but it does not prove that he had that desire when the letter 
was received. Similarly, the acceptor’s intent may not be the same when 
his acceptance is received as when it was sent, and so on. Consequently 
a French writer whom Dr. Cohen quotes (page 20) asserts that there is 
no such thing as a contract by letter and that it is chimerical to seek a 
meeting of minds. While such stern logic is exceptional, it is not surpris- 
ing to find that the “‘French doctrine is divided today between the three 
principal systems.” (1) That the acceptance must come to the knowl- 
edge of the offerer; (2) that from the moment the will of the acceptor is 
declared a contract arises; (3) that the moment when the acceptance is 
despatched to the offerer is that when a contract arises. Not only do the 
theorists quarrel about the matter, but the Courts of Appeal have not 
been able to agree upon a uniform system. Certainly, the author’s dis- 
cussion does not tend to induce the belief that in the subject with which 
he is dealing the civil law is better reasoned, more practical, or more 
fixed than the common law. The thoroughness of Dr. Cohen’s treatment 
and its sensible reasoning commend it. 
S. W. 





THE CLOTHING WorKERS OF CHICAGO. Prepared by the Research De- 
partment of the Amalgamated Clothing Workers. Chicago: The 
Chicago Joint Board, Amalgamated Clothing Workers of America. 
1922. Ppp. 424. 

LABOR AND Democracy. By William L. Huggins. New York: The Mac- 
millan Co. 1922. pp. xii, 213. 


Twelve years ago the city of Chicago was shaken by the passionate 
struggle of over 40,000 clothing workers, then for the most part unorgan- 
ized, helpless, inarticulate, striking in vague protest against unendurable 
working conditions and a wage substantially below the minimum cost of 
subsistence. The strike was lost; the underlying causes of unrest con- 
tinued; and for some years the industry and the public suffered from the 
consequent economic waste due to bitter hostility between employer and 
employed. But the stormy strike of 1910 had one constructive result. 
Toward the end of the strike some 6000 workers entered into a volun- 
tary agreement with their employer, Hart, Schaffner and Marx; and this 
agreement in addition to stipulating for the return of the employees to 
their old positions, provided that an arbitration committee of three 
should be chosen with power to hear all existing and future grievances 
between employer and employees and to render binding decisions. As a 
result of this and of subsequent supplementary agreements, impartial 
machinery was set up for the determination of grievances and for the 
regulation of the industry, consisting of shop officials, a Trade Board, and, 
with final appeal in certain cases, a Board of Arbitration. Both of these 
Boards are composed of an equal number of representatives chosen by 
employer and employees with an impartial chairman at the head. The 
machinery thus built up through the vision and patience of the Hart, 
Schaffner and Marx representatives and of the leaders of their employees 
was later extended, after a protracted industrial struggle, to the entire 
clothing industry of Chicago, and furnishes among the clothing workers 
of Chicago the permanent basis of industrial peace today. 

The Clothing Workers of Chicago is a book which, after telling the 
story of how the garment workers finally won their fight for the demo- 
cratic government of the industry, goes on to show the interesting results 
that have followed. Of high significance they have been. Chaos, dis- 
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order, industrial anarchy have been replaced by a constitutional govern- 
ment and reign of law which have revolutionized the spirit of the work. 
The industry has been stabilized to the profit of every one; the former 
constant labor disturbance and futile struggle have been reduced to the 
veriest minimum. Quite apart from the economic gain shared by both 
employer and employee through this elimination of waste, there has been 
also an immeasurable social gain in the spirit of contentment generated. 
As stated by Hart, Schaffner and Marx, in their testimony before the 
Federal Industrial Relations Commission in April, 1914: ‘‘The unex- 
pected and indirect results of our labor policy in increasing the efficiency, 
reforming the conduct, and raising the intelligence of the executives com- 
ing into contact with the system have been as profitable and satisfactory 
as the direct result, i.e., the creation of harmony and good will on the part 
of the people toward the Company.” 

Numerous instances are evidenced in the book. “The total elimination 
of stoppages,” it is stated (p 263), “is now an avowed purpose of the 
organization. It places sufficient confidence in the workings of the im- 
partial machinery as an instrument of justice to be willing to disarm to 
this extent.” Numerous decisigns of the Trade Board indicate that this 
is no idle statement. In Case No. 633, decided by the Trade Board on 
March 14, 1921, the cutters in a certain house “stopped work as a pro- 
test against the discharge of a fellow-worker. They refused to resume 
though instructed to do so by the shop chairman, the foreman, the super- 
intendent, and the labor manager, and even by the union deputy over the 
telephone. It was not until the deputy came in person that they returned 
to work. The Trade Board in its opinion on the case declared: ‘Every 
stoppage is a flagrant violation of the agreement. The Trade Board is 
determined to put an end to stoppages and has every confidence that the 
union will co-operate to that end. In this case the union deputy has held 
a shop meeting and exacted a promise from every worker that a stoppage 
would not be participated in again.’” 

What will perhaps be of greatest interest to lawyers is the substan- 
tial body of case law which is being built up by the Trade Board and the 
Board of Arbitration. In view of the permanence of these boards, their 
constant activity, the fact that their decisions are carefully reasoned, 
judicial in quality and reduced to writing, precedent must almost neces- 
sarily come to play a large part in the making of these decisions. As 
Chairman Williams of the Board of Arbitration said in the Cleaners’ 
Case in 1917: “‘Any answer the chairman may make to this question 
must be consistent with decisions previously made, which have become 
part of the working structure of the agreement.” 

Thus there has been built up, in addition to the constitutional law of 
the initial Agreement, a large and very valuable body of “common law” 
which has become an all-important part in the government of the industry. 
A study of this unique body of case law, instanced in the book by a re- 
sumé of some 223 decisions, reveals many parallels to the development of 
our own common law, and suggests that not all of our juridical develop- 
ment today is confined to our courts. Perhaps it is significant of our times 
that the parties are turning for the settlement of their controversies, not 
to the expensive, slow-moving and cumbrous machinery of our courts, 
but to a machinery of their own creation, expeditious, cheap, exceedingly 
flexible and productive of decisions of penetrating understanding. One 
can find many of the qualities of a John Marshall in the late John E. 
Williams, the first Chairman of the Board of Arbitration, to whose genius 
and unique personality is largely due the successful outcome of this ex- 
periment of government in industry. 
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The story of so interesting an experiment should certainly be told; it 
is fortunate that it is told so well as in The Clothing Workers of Chicago. 
The book, of course, is an ex parte statement by the workers; but that 
very fact lends a peculiar interest to the book, and shows all the more 
clearly the constructive and intelligent view which the union leaders in 
Chicago are taking of these interesting developments. 

Judge Huggins’ book is of a somewhat different nature. Here is a dis- 
cussion of a similar effort to substitute judicial settlement for war in the 
industrial struggle; but in the Kansas experiment the machinery is forced 
by the government upon employers and employees regardless, if not 
counter to, their wishes; and the arbitrators are not of their own, but of 
the government’s choosing. In many ways, the results have not been as 
happy as in the Chicago experiment; but perhaps it is only fair to say 
that the Kansas program is more ambitious and the initial problems more 
difficult to overcome. In Labor and Democracy Justice Huggins, the 

presiding judge of the Kansas Court of Industral Relations, discusses in 
’ a popular way the problems arising between employer and employee, and 
their relationship to the rights of the public, and then goes on to show 
how Kansas has attempted to solve these problems by the creation of the 
Kansas Court, and how this court is working out a body.of case law to 
define the legal concept of industrial justice. 

As a matter of fact, Kansas has not been the pioneer in Industrial 
Courts. To Justice Higgins of the Australian Court of Conciliation and 
Arbitration, and to Professor Jethro Brown of the South Australian In- 
dustrial Court, must be given the credit for successfully blazing the way 
in Industrial Court case law. “Labor and Democracy,” however, is 
interesting as showing the ideas of the man who is conducting the first 
American experiment along this line, — an experiment which the whole 
nation is watching with no inconsiderable interest. 

FRANCIS B. SAYRE. 





LIBERTY UNDER LAw, AN INTERPRETATION OF THE PRINCIPLES OF OUR 
CONSTITUTIONAL GOVERNMENT. By William Howard Taft. New 
Haven: Yale University Press. 1922. pp. 51. 


This little book, an address by Mr. Chief Justice Taft, is the first of 
the Cutler Lectures recently founded in The University of Rochester to 
promote serious popular consideration of points deemed vital to the per- 
manence of constitutional government in the United States. It is a simple 
and interesting statement of controlling principles, with their present-day 
applications, rather than a studied discussion or defense of them. 

The address pertinently says that the framers of the Constitution 
adopted the form of the colonial government in giving the Federal Govern- 
ment powers which the English Government retained under the royal 
charters to the colonies, — but reversed the order. The States and the 
people became the source of sovereignty; the Federal Government held 
under a charter of limited powers, and accordingly if its acts exceeded the 
powers granted, they would be void, as were those of the colonies. 

Governments do not create liberties; they preserve, restrain or de- 
stroy them. Among peoples living in settled communities there can be no 
liberty except under law. The Constitution was not framed as an exposi- 
tion of political theory nor did it aim to control the powers of a nation in 
the interest of a family or a class, as was done in France in 1852, in 
Germany in 1871, and as Russia is now attempting to do. The most 
intelligent and experienced patriots and statesmen devised it to preserve 
personal liberties that had been won at a heavy cost. They accepted as 
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basic the statement of the Declaration of Independence that the object of 
just government is to maintain the equal and inalienable rights of life, 
liberty and property. They avoided in advance the fatal errors of the 
theorists of the French Revolution and of the more cruel, blind and selfish 
theorists, the leaders of the Bolshevik Revolution. They were resolved 
that the people should be as carefully guarded against the despotic will of 
a majority as against the despotic will of an English king. They framed a 
Government of justice, not one of power. And the Constitution still de- 
serves the reverence it received during its first century. 

Having sketched the origin and distinctive features of our constitu- 
tional government, Mr. Taft briefly shows that certain proposed or ac- 
cepted changes, such as “parliamentary government,” the initiative, refer- 
endum and recall, the direct primary, and the abolition of party rule are 
contrary to the principles of the Constitution and offer no benefit. He 
argues that the direct primary is detrimental to the. best public service, 
in giving a great advantage to the rich candidate. 

' The tendency toward class legislation and class action in politics is a 
grave danger. 

“With the native born, as well as with the foreign born,” says the 
Chief Justice, ‘‘we must inculcate Americanism in its true sense. The 
greatness of our country, the freedom it secures its citizens, the equality 
of opportunity evident in the success of the humblest born and in the 
leadership of the self-made, must all be enforced as a basis of grateful love 
of country. But more than-all it should be pressed into the mind and 
soul of every boy and girl, that they are the country, and that as they 
shall pursue an honest, intelligent, industrious, moral life they will be 
making for a greater America.” 

It is by such patriotic service as this by Mr. Taft, that the people can 
be made to understand the inestimable value of their inheritance and the 
danger of losing it, if they do not bestir themselves to protect it. 


Epcar A. BANCROFT 





AUSTRALIA AND THE LEAGUE oF Nations. By A. D. Ellis. Melbourne, 
Australia: The Macmillan Co. 1922. pp. 62. 


This workmanlike and suggestive little handbook does not pretend to 
be more than an introduction to a subject not only offering new duties and 
opportunities to the world in general but involving also very special © 
problems for that strange being, the British Empire. 

A number of Dominions, whose status and relations within a great 
political union no document explains, are equal members by definite 
treaty in an almost world-wide League of Nations. They have many but 
not all the attributes of nationhood as generally conceived. They have a 
complete control of their domestic concerns, but of their part in foreign 
affairs it is impossible to make an acceptable statement. They, at all 
events, have not been able to agree upon any. Yet before the British 
Empire can explain itself to itself it sits at the councils of the world at 
large in one room as an Empire, in another as so many nations. If its 
neighbors are inquisitive they will discover that the British Empire is one 
thing, the unit calling itself the British Empire is apparently another. 
What other? Great Britain has no seat as such in either the Council or 
the assembly of the League, yet she certainly sends delegates to both 
bodies. Newfoundland has no seat as such, yet it seems that she is 
represented by the delegates from Great Britain. It is also possible for 
any of the British Dominions to be elected to the Council and to sit side 
by side with the body calling itself the British Empire. Would the part be 
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then sitting beside the whole, and would it possibly be voting against the 
whole? Or does the phrase “the British Empire” mean for the League 
of Nations only Great Britain and those portions of the Empire not other- 
wise or i i: in the League? But if our inquisitive neighbor goes 
farther he will find Mr. Lloyd George saying that while the instrument for 
the foreign policy of the Empire is the British Government with its foreign 
office, that Government and that office are now acting upon the general 
decisions arrived at with the common consent of the whole Empire. If so, 
does the British Empire speak in the League with one united voice through 
the delegates from Great Britain, but with several possibly discordant 
voices through the various Dominions? 

Similar problems caused some searchings of heart in connection with the 
Washington Conference. Presumably acting upon the statement of Mr. 
Lloyd George above referred to, President Harding addressed his invitation 
to Great Britain. It was Great Britain that accepted, but it was more 
than Great Britain that attended. Canada, Australia, New Zealand and 
India were directly represented on the British delegation, while South 
Africa apparently asked that Mr. Balfour speak and sign for her. But 
while General Smuts takes the view that South Africa attended the Con- 
ference, by proxy, in her own right and standing on her own legs, Aus- 
tralia and New Zealand have expressly declared that they were represented 
not in their own right or as separate entities but as parts of an undivided 
Empire having but one voice and vote. 

The situation is not made any clearer by the fact that while certain 
mandates have been given to the British Empire acting by Great Britain, 
others have been given to Australia and South Africa. His Britannic 
Majesty on behalf of the Government of Australia is directly responsible 
to the League for the administration of German New Guinea and certain 
other islands in the -Pacific. Another mandate, given to “the British 
Empire” is. administered jointly by Great Britain, Australia, and New 
Zealand, Australia supplying the administrator for the first five years. 

Dr. Ells, of course, can only hint at these various difficulties and leave 
their elaboration to others. His business is descriptive. He sets forth the 
recent changes in Dominion status leading up to the inclusion of the 
Dominions in the League. He then outlines the Covenant after showing 
its relation to past attempts to secure world peace. In this connection we 
note that in making the usual apology for the Holy Alliance he makes also 
the usual failure to mention its larger and elder brother, the Grand Alli- 
ance, which for seven years prosaically but quite definitely maintained 
peace in Europe at a time quite as troubled as the present, and which 
deserves. some sort of recognition. Dr. Ellis writes in the straightforward 
personal style with which Sir John Seeley was wont to beguile us; and is 
to be congratulated upon a pamphlet as interesting as it is useful. 


WARWICK CHIPMAN 





THE WASHINGTON CONFERENCE. By Raymond Leslie Buell. New York: 
D. Appleton & Company. 1922. pp. xiii, 461. 


This book, in the reviewer’s judgment, would have been twice as good if 
it were half as long. The text would have matched the title in that case. 
If the present text were printed under the caption, “What Japan Did 
to the Washington Conference,” the reader would have at a glance the 
attitude taken by the author, who is one of the most promising of the 
younger publicists who pay attention to facts and aim to appeal to the 
general public. 
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Of the three or four books on the Washington Conference this one is 
entitled to the most serious consideration. Mr. Buell is well aware that 
the mere holding of a conference at Washington neither ushered in a 
millennium nor created a new heaven, much less a new earth; and he is 
not at all backward in giving the specifications of his observation. His 
perspective on the “success” of the conference is accurate enough for 
any devotee of real politik, if it is not unneutral to use the phrase. He 
writes seriously, presenting constantly a page crowded with facts, and fills 
a quarter of his volume with the texts produced by the conference — or 
at least some of them —so that the captious reader can agree with them, 
if perchance he disagrees with the author. 

Yet the book impresses the reviewer as being overwritten to a thesis 
that strictly does not belong to it. The first third of the text is devoted 
to an analysis of the political anatomy of Japan,—the heavy villain 
of the plot. By adding the last chapter, entirely given over to Japan, 
half the book is on that theme. Furthermore, the middle part of the 
volume is keyed to the Japanese tune. 

Mr. Buell undoubtedly honestly believes that Japanese militarism and 
imperialism are paramount dangers to peace, and he has a conviction that 
the leopard can not change its spots and, conversely, that spots do not 
change a leopard. Nevertheless, it is hard to accept the conclusion that 
Mr. Buell is drawing an accurate picture of the Washington Conference 
when he throws those considerations into as high relief as he does. It 
might even be suspected that some of the manuscript was in hand previ- 
ously, and the author took leave of his publisher to print while the printing 
was good. At any rate, it is a fact that the best books are made not with 
the pen but with the blue pencil. 

The concentration upon Japan has perhaps encouraged a fault which the 
new publicist is almost certain to develop, the assignment of very compli- 
cated reasons for international decisions. Mostly the publicist has both 
more brains and more knowledge than the public official; certainly more 
than the official is permitted to exercise in his position of responsibility. 
If half of the reasoning set forth by Mr. Buell in his Chapter VI on the 
four-power treaty was actually done by the conference delegates, they 
ought to be given permanent negotiating jobs. Earlier, he points out that 
the Anglo-Japanese alliance had been denatured by British initiative before 
the conference met, and he states that from the American point of view 
“the success of the Washington Conference depended on the cancellation 
of this agreement.” The problem at Washington was simply to substitute 
something for the alliance that would get by the United States Senate. 
Mr. Buell states this, with much else, including the inept way the object 
was accomplished, requiring one set of reservations and a new treaty to 
get the agreement straight in the end. 

The same criticism does not apply to Mr. Buell’s analysis of the effect or 
lack of effect of the conference results. If he assigns too many reasons to 
account for things being done, he is entirely within his province as a political 
scientist when he puts his microscope upon what was done. His criticism is 
trenchant, penetrating and good tempered, and withal he shows him- 
self aware, respecting the conference results, that most of the things one 
can think of do not happen. He is not, therefore, pessimistic, and recog- 
nizes that the conference advanced most of the things it touched. He 
knows and tells what it might have done, and lays some stress on what 
it should have done. It seems to the reviewer, that in judging the results 
for China, his yardstick is China’s hopes rather than China’s practical ex- 
pectations. Take the matter of the .Chinese tariff, which the: Chinese de- 
sired raised to 124 per cent. effective. The conference made it 5 per cent. 
effective, with a surtax and an additional 5 per cent. on luxuries. Mr. Buell 
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finds this very bad; but it is nevertheless as well as the United States was 
willing to do by China in bipartite negotiations in the treaty of October 20, 
1920. 

The Washington Conference fails to give any indication of the popular 
interest and expectations that the American initiative in calling the gather- 
ing inspired. A true history of it could not relegate to a few footnotes 
the .statistics of the letters from American citizens on a few items of its 
agenda. Nor does the book adequately inform the reader how the con- 
ference advanced the subjects it dealt with. After all, that is more im- 
portant than what it left undone or untouched, because the place of the 
conference in history will be defined by the steps it took rather than by 
those it did not take. 

This failure to compare with the past, for which is substituted an in- 
sistent comparison with the ideal, leaves the reader without proper standards 
of appraisal of the conference. Coupled with an over-emphasis on the 
multifarious menace of Japan, this omission gives the impression that the 
book is an argument much more than an unbiased account of what was 
beyond question a notable event. 

Denys P. Myers. 


FUNDAMENTALS OF PROCEDURE IN ACTIONS AT LAw. By Austin Wake- 
_ man Scott. New York: Baker, Voorhis & Co. 1922. pp. xvii, 172. 


A comprehensive and critical study of those essential principles which 
serve as the groundwork of the system of procedure employed in actions 
at law has been a great desideratum in America for a hundred years. In 
no field of the law has there been more variety of legislation than in 
procedure, and in none has the effort to improve produced such disap- 
pointing results. Undoubtedly this is due to the lack of any clear analysis 
of the principles which lie at the foundation of remedial law. The re- 
formers of procedure have been opportunists, striking here and there at 
obvious abuses, but they have never been able to see the subject as a 
whole and have therefore failed to find a sound philosophical basis for the 
development of an adequate system. Nowhere has it been more difficult 
to distinguish between fundamental principles and incidental rules. 

The title of Professor Scott’s book raises the hope that at last a schol- 
arly, analytical study of this elusive, complex and immensely important 
field has made its belated appearance. But the title is misleading, and 
the reader finds that he has before him a collection of essays in the general 
subject of procedure rather than a systematic and comprehensive exam- 
ination of underlying principles. 

The five essays, each of which makes up a chapter of the book, are all 
interesting but are substantially unrelated and are quite different in their 
character and purpose. The first two and the fourth are close studies of 
very narrow subjects; the third and fifth are elementary sketches of very 
broad subjects. The first group seems designed for lawyers, the second 
for students. Professor Scott has, however, rendered all the chapters con- 
veniently accessible to students by annotating them fully with references 
to his Cases on Civil Procedure, thus making the book available as col- 
lateral reading for classes using his case-book. 

Chapter I is a vigorous brief on the absurdity of treating trespass to 
real property as a local action. Chapter II is a study of jurisdiction over 
non-residents doing business within a State, —a very important practical 
problem in the United States. Chapter IV is an investigation of the ex- 
tent to which excessive and inadequate verdicts can be cured without new 
trials. In each of them the problem involved is clearly stated, the au- 
thorities are carefully assembled, and the status of the law is well presented. 
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Of the other group of essays, Chapter III is a cursory review of the 
various features of a jury trial, with particular reference to those which 
have been held essential or non-essential to the constitutional right of 
trial by jury. Chapter V is a similarly brief resumé, covering the general 
rules which operate to enable parties to avoid serious loss from badly 
drawn pleadings. 

The author has made a special effort to collect and present American 
cases, bearing upon the subjects treated, in which objections to proceed- 
ings were taken on constitutional grounds. The curious and far-fetched 
character of many of these constitutional objections impresses one very 
strongly with the good sense in Justice John H. Clarke’s recent criticism 
of American lawyers, in which he said: “Unless he sits on the Bench of 
the Supreme Court and hears, day after day, the astonishing discussions 
and distinctions there presented, no man can fully realize the extent to 
which ingenuity and refinement of constitutional discussion are rapidly 
converting the members of our profession in this country into a group of 
casuists rivaling the Middle Age schoolmen in subtlety of distinction and 
futility of argument.” (Am. Bar Ass’n Jour., May, 1922, p. 263) 


Epson R. SUNDERLAND 





